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Current Status of the Direct Broadcast Satellite Industry: 

Is DBS a True Alternative to Cable? 

Abstract 

The DBS industry has been anxious to establish itself as a choice of multichannel 
television service in the U.S. This study reviews the recent changes in the DBS industry 
and examines the DBS industry’s performance in the competitive multichannel television 
programming market. The paper also explores recent regulatory changes and cable 
industry’s reaction to the competition from DBS. This examination provides a partial 
answer to the question whether the goal of the 1996 Telecommunication Act is being 
achieved. It suggests the rapid progress of the DBS systems may provide a possible 
solution to the cable’s market dominance. 
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Current Status of the Direct Broadcast Satellite Industry: 
Is DBS a True Alternative to Cable? 

Introduction 



Although cable TV is still the dominant method for transmitting broadcasting signals 
to the home in the United States, other innovators and entrepreneurs have entered in the 
market for multichannel video programming subscription services. Among alternative 
systems that offer competition to cable, direct broadcasting satellite systems are “the 
principal subscription competitor”(FCC, 2002, p.29). 

Satellite subscription service emerged in the early 1980s as an alternative to cable 
service in rural areas where over-the-air broadcast and cable systems were inaccessible, 
and it has become popular in many areas in recent years. Although there were several 
failures of early satellite subscription services during the 1980s, developments in satellite 
technology, advanced programming techniques, and advanced or aggressive marketing 
strategies have made high-power Ku-band DBS services “the most significant 
competitor” (GAO, 2000) to cable TV. 

The DBS industry has been anxious to establish itself as a choice of multichannel 
television service in the U.S. When DBS companies began operations in 1994, the goal 
was to get the basic TV system into as many rural subscriber homes as possible. But now, 
DBS providers “are aggressively pursuing current cable customers for their services” 
(Carlin, 2000, p.50). 
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Today, the two major DBS providers, DirecTV and the DISH Network are constantly 
attacking “the cable industry’s most observable weakness” (Carlin, 2000, p.50). After 
cable was essentially deregulated under the Communications Act of 1984, “cable rates to 
subscribers rose rapidly and numerous complaints emerged about service quality” 
(Johnson & Castleman, 1991, p.v). As a result, “almost two thirds of new video 
subscribers were choosing [DBS] over cable” (GAO, 2000, p. 19). 

The high-power DBS service has a number of advantages over cable. Its digital signal 
provides a vastly improved picture and clear, CD-quality sound. It also offers viewers a 
vastly-expanded and ever-growing menu of channels. Providers are currently advertising 
up to 500 channels. Satellite TV often is cheaper on a month-to-month basis than cable 
(Why I love my dish, 2000). These advantages enable DBS “to attract former cable 
subscribers and customers not previously subscribing” to multichannel service (FCC, 
2001, p.4). 

For this reason, DBS has attracted much research interests from industry leaders, 
telecommunication researchers and government agencies. Early studies of DBS 
contributed to the body of knowledge on its history, technology and economic viability of 
the DBS industry (Johnson & Castleman, 1991; Elasmar, 1994), and summarized the 
innovative attributes of DBS (Viggiano, 1994). More recent studies explored DBS 
adoption issues based on diffusion of innovation theory (Bruce, 1996; Carlin, 1998a), and 
how consumers use DBS systems based on the uses and gratifications theory (e.g., 
Marghalani, Palmgreen & Boyd, 1998). Most of these studies were, however, conducted 
while DBS was in its initial stage where it targeted only rural subscribers. Because the 
DBS industry has seen a great deal of change in recent years, include the explosive 
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growth in the number of subscribers, mergers and acquisitions and new regulatory 
framework, the results of these studies may not relevant to the current situation of DBS 
industry. Only a limited number of studies have been conducted regarding the recent 
success of DBS and most of them were done by government agencies (e.g., GAO, 2000) 
with the focus on economic aspects (e.g., Goolsbee & Petrin, 2001). 

In this circumstance, the ultimate goal of this study is to review the recent changes in 
the DBS industry and examine the DBS industry’s performance in the competitive 
multichannel video programming market. This examination may provide a partial answer 
to the question whether the goal of the 1996 Telecommunication Act is being achieved. 

Developments in Satellite Broadcasting 

Currently, American multichannel broadcasting subscribers have several alternatives to 
cable service. Alternative multichannel systems that offer competition to cable are direct 
broadcast satellite (DBS) systems, home satellite dish (HSD), “second” cable systems, 
wireless cable or multichannel multipoint distribution service (MMDS), and satellite 
master antenna television (SMATV) systems for the residents in multi-household 
dwelling units (Johnson & Castleman, 1991, p.v). Among these alternatives, direct 
broadcasting satellite systems are “the principal subscription competitor”(FCC, 2002, 
p.29) to cable TV. 

Communication satellites joined the programming distribution market in the mid 1960s. 
Developments in satellite technology make it possible to deliver video programming 
directly to homes equipped with earth stations. By virtue of the efficiency of satellite 
communication, audiences have adopted satellite broadcasting as an alternative 
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programming option since satellite subscription service emerged in the early 1980s. This 
section provides a brief history of satellite broadcasting. 

Early History of Satellite Communication 

A science fiction writer’s hypothesis about using artificial satellites as transponder 
became a reality when the former Soviet Union launched, in 1957, the world’s first 
artificial satellite, Sputnik, “a tiny beeping transmitter that orbited the earth every ninety 
minutes” (Parsons & Frieden, 1998, p.7; Dominic, Sherman, & Messere, 2000). In 1958, 
also, the U.S. launched its first satellite, Explorer 1, which provided preliminary 
information on the environment and conditions in space outside the earth’s atmosphere. 
Since then, the “exploitation of satellite technology followed a lengthy competition 
between the U.S. and former Soviet Union for technological supremacy in space” 
(Parsons & Frieden, 1998, p.7). These early artificial satellites were used mainly to 
provide essential communication and information to the scientist community and the 
military. Wider and more reliable relay services were soon made possible by 
geostationary communication satellites that orbit the earth at an altitude of 22,300 miles 
above the equator where their orbital period exactly matches the rotation of the earth. 

Although today we take for granted satellite services by private companies, all satellite 
communications were, in the beginning, international by design and coordinated between 
countries through government authorized entities and agencies. This was true until the 
Federal Communications Commission (FCC) implemented in 1972 an “Open Skies 
Policy” to “encourage private industry to enter the satellite industry” (Carlin, 2000, p.42). 
Deregulation of the satellite industry led to the development of commercial satellite 
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systems and their entrance into the video programming delivery market for broadcast 
television program distribution and electronic newsgathering. 

The first U.S. private domestic communications satellite was Western Union’s Westar 
1, launched on April 13, 1974, followed by Westar 2, and then a RCA satellite, Satcom 
F-l. These domestic geostationary satellites were initially designed for voice and data 
transmission, but quickly joined the video program distribution business. 

As soon as commercial geostationary satellites were available, cable operators 
recognized the benefit of having access to satellite technology. In 1975 an east coast 
cable company, Home Box Office (HBO), began delivering TV programming via 
satellites to its affiliated cable service providers. Also, jTed Turner’s Atlanta based TV 
station, WTBS sent its programming via satellites in 1976 to create the first 
“Superstation.” Parsons and Frieden (1998, p.59) observed that “From 1976 to 1987 the 
number of satellite-delivered programming services grew from four to over seventy.” 
Satellite technology made it possible “to use a single program delivery mechanism to 
serve the entire nation” (Parsons & Frieden, 1998, p.8). 

Interestingly enough, the development and utilization of satellite supported the cable 
television industry by bringing changes in cable programming in the mid 1970s. Satellite 
transmission led to the creation of cable networks, and cable itself became a much more 
appealing service with new programming options. As a consequence, cable systems were 
able to be “rapidly deployed throughout urban and suburban areas across the country” 
(GAO, 2000, p. 1 3). Parsons and Frieden (1998, p.2) describes this change in cable 
industry: 
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Up until the mid-70s, cable TV was, for the most part, a service dedicated to 
retransmitting existing commercial broadcast television, bringing network and 
independent television stations to homes that otherwise could not receive them. 
Satellite opened up the possibility of creating a national, cost-efficient, 
distribution system for cable TV programming. 

In short, satellites have substantially changed the content and composition of cable TV 
by expanding the scope and reach of the available programming (Parsons & Frieden, 

1998, p.5). With the availability of satellite-delivered programming, cable TV quickly 
migrated from a localized distribution service to a nationally connected infrastructure 
with diverse content. Although satellite programming relay services were ini tially 
designed for cable networks and systems, “developments in satellite technology also 
make it possible to deliver video programming directly to homes equipped with” satellite 
receivers (Parsons & Frieden, 1998, p.9). 

Satellite as a Multichannel Video Programming Distributor 

After allowing private companies to enter the satellite industry by implementing the 
Open Skies Policy in 1972, the FCC assigned “two portions of the Fixed Satellite Service 
(FSS) frequency band to be used for satellite relay services: the low-power C-band and 
the medium-power Ku-band [italics added]” (Carlin, 2000, p.42). 

Since then, there have been three types of satellite television systems available to home 
viewers: the low-power C-band Home Satellite Dish (HSD) or Satellite Television 
Receive Only (TVRO), the now defunct medium-power Ku-band Direct-To-Home (DTH), 
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and the currently growing high-power Ku-band Direct Broadcast Satellite (DBS) 
systems. 1 



Figure 1. Three Types of Satellite Television Services 



Service 


Frequency Used 


Home Satellite Dish (HSD) 


Low-power C-band (3.7 GHz to 4.2 GHz) 


Direct-To-Home (DTH) 


Medium-power Ku-band (1 1.7 GHz to 12.2 GHz) 


Direct Broadcast Satellite (DBS) 


High-power Ku-band (12.2 GHz to 12.7 GHz) 



C-Band HSD Service 

The first satellite television systems available to consumers were TVRO or HSD 
systems. The home satellite dish (HSD), also known as television receive only (TVRO) 
system, uses the FCC assigned low-power C-band (3.7 GHz to 4.2 GHz). A large 
receiving dish is required to receive television signals from low-power C-band satellites. 

Ironically, satellite programming via C-band was not initially intended to be 
transmitted directly to individual households. In late 1975, however, an engineering 
professor intercepted “a low-power C-band transmission of the HBO cable network on a 
makeshift satellite system he designed” (Carlin, 2000, p.42). He published a technical 
manual for the interception of these C-band signals, and the manual made TVRO “spread 
rapidly among video enthusiasts” (ibid). TVRO users soon realized they could receive 
“virtually anything on one of the [C-band] satellites” (Parsons & Frieden, 1998, p.60). 



1 The term DTH and DBS are sometimes used interchangeably by the industry to refer to 
both medium-power Ku-band and high-power Ku-band services. To avoid 
misunderstanding, however, this study limits the term DTH tq.medium-power Ku-band 
services and the term DBS to high-power Ku-band service. 
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As satellites proved their ability to provide television programming directly to homes, 
“a small but profitable industry grew up around home reception of video signals being 
distributed nationally by satellite” (Parsons & Frieden, 1998, p.60). Home satellite dish 
(HSD) that picks up satellite signals intended for cable headends and broadcasting 
stations started sprouting up all over the U.S. in the late 1970s and the 1980s. 

In 1984 the Cable Communication Policy Act “legalized the private reception of 
satellite TV programming,” and “permitted programming services like HBO to scramble 
their signals and to require TVRO dish owners to subscribe to these services” (Dominick, 
Sherman & Messere, 2000, p.32). Although the C-band HSD system started with 
unscrambled free channels like news feeds, scrambled programming also became 
available through subscription services after the enactment. Today, there are over 20 C- 
band satellites that may be received in the continental U.S. (Satellite TV and TVRO Info, 
2001 ). 

HSD or TVRO systems are characterized by big dishes that are usually 6 to 12 feet 
across. These big ugly TVRO satellite dishes were commonplace throughout the U.S., 
especially in rural areas not served by cable television services. The home satellite dish 
sales surpassed two million in 1988, three million inl990 and four million in 1996 
(Dominick, Sherman & Messere, 2000, p.32; Jessell, 1996 cited in Carlin, 1998b, p.39). 

A number of factors, however, prevented HSD systems from becoming “a realistic, 
national alternative to cable television for multichannel television service” (Carlin, 2000, 
p.42). These included the high cost of the system, the large size of the dish, and city and 
county zoning laws restricting the installation of the big dish. Due to these obstacles, 
subscribers to HSD services are declining in the late 1990s. 




9 



12 



Current Status of DBS 



As of June 2001, the HSD subscribers were only 1,000,074 and continuously 
declining (FCC, 2002). The satellite industry contends, however, the “C-band remains the 
delivery vehicle for a core contingent of satellite subscribers and satellite programmers 
remain committed to offering programming” to the HSD services (FCC, 2002, p.34 citing 
SBCA Comments). 

Although today satellite television services in the U.S. are mostly through small dish 
high-power Ku-band DBS systems, the C-band home satellite dish is still in operation. 
There are four remaining C-band programming service providers: Gemstar-TV Guide 
Superstar/Netlink Group, DSI Distributing, Satellite Receivers, Ltd., and the NRTC 
(National Rural Telecommunications Cooperative) (FCC, 2002,. p.34). 

Medium-power DTH System 

The second satellite television system available to consumers was direct-to-home 
(DTH). In the 1980s, a few entrepreneurs tried to distribute satellite signals directly to 
consumers using the FCC assigned medium-power Ku-band (1 1.7 GHz to 12.2 GHz). 

The direct-to-home (DTH) systems would have advantages over existing C-band HSD 
systems. As Carlin (2000) described, the initial advantages of the medium-power DTH 
systems over low-power HSD systems “included the higher frequencies and the higher 
power of the Ku-band, which resulted in less interference from other frequency 
transmissions and stronger signals to be received on the smaller 3-foot dishes” (p.42). 

In the United States, however, the DTH business in the 1980s was not successful 
“because a mass-market DTH service was unsustainable” (Parsons & Frieden, 1998, p.9). 
Scholars (Johnson & Castleman, 1991; Parsons & Frieden, 1998) pointed out several 
factors that might cause the failure of the DTH services. Not to mention high consumer 
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entry costs (expensive dish equipments), “the services offered few channels, [and] had 
limited access to programming options.” (Parsons & Frieden, 1998, p.9). Due to these 
obstacles, DTH ventures by Satellite Television Corporation (a subsidiary of Comsat), 
Crimson Satellite Associates, Skyband, Inc., and United Satellite Communications, Inc. 

(a subsidiary of Hubbard Broadcasting) “failed to get off the ground” (Carlin, 2000, p.43) 
in the early 1980s. 

It was the cable television industry that was to rediscover the utility of medium-power 
Ku-band satellites in the mid 1990s. As a reaction to the advent of the competitive DBS 
industry, the cable television industry intended to use the medium-power Ku-band to 
distribute basic cable channels to consumers. The cable industry’s intention was to 
establish a “Cable Head-End in the Sky” for consumers living in unserved areas by 
ground cable (Carlin, 2000, p.46). With the support of five other cable operators 
(Comcast, Cox, Newhouse, TCI, and Time Warner) and one satellite manufacturer (GE 
Americom), Continental Cablevision launched, in 1994, a successful medium-power Ku- 
band DTH service, named Primestar. Using GE Americom’s medium-power K-l satellite, 
Primestar then transmitted 12 basic cable channels to 3-foot receiving dishes on 
subscribers’ premises (Carlin, id.). Primestar, however, offered “far fewer channels than 
any of the cable operators’ own local cable systems, so they believed that their cable 
subscribers would not be interested in Primestar as a replacement for cable service” 

(ibid.). 

Until early 1999, Primestar continued to offer programming to its 2.3 million 
subscribers competing with the high-power Ku-band DBS services. Cable TV’s venture 
into DTH service, however, ended when Primestar’ s efforts to expand and enhance its 
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services by acquiring ownership of the high-power DBS channels were blocked in 1998 
by the U.S. Department of Justice. As a result, arguing “financial considerations and 
regulatory roadblocks for expansion,” Primestar sold its assets and subscribers to 
DirecTV’s parent company, Hughes Electronics Corporation (Carlin, 2000, p.47). 

Hughes continued Primestar’s service for a while, but the subscribers were soon 
moved to DirecTV’s high-power DBS service. Primestar went out of business in 
September 2000. Although the medium-power Ku-band DTH system failed as a 
television programming distributor, telecommunication industry is now “preparing 
technology that will enable it to provide personal, worldwide wireless voice and data 

communication” (Parsons & Frieden, 1998, p. 10). 

In short, the medium-power direct-to-home (DTH) services in the 1980s ended up 
with “failed ventures and postponed plans in part because the proposed systems had 
limited channel capacities, required use of relatively large and expensive receiving dishes 
at the home, and had restricted access to programming” (Johnson & Castleman, 1991, 
p.v). Although it failed, the DTH system, along with the C-band HSD system, attracted 
the public’s interest in satellite broadcasting and provided a basis for the success of DBS. 

High-powered DBS Service 

With the lesson from the failure of the medium-power DTH service in the 1980s, a 
new satellite service, high-powered DBS, opened the market successfully in 1994 with 
“smaller, cheaper dishes and cable-like packages of programming networks” (Parsons & 
Frieden, 1998, p.148). With the use of advanced digital technology and compression, the 
high-powered DBS can offer superior laserdisc-quality video and CD-quality sound and 
more program channels. 
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Between 1979 and 1989, the International Telecommunications Union (RARC, 1983) 
assigned the high-power Ku-band (12.2 GHz to 12.7 GHz) for “multichannel, nationwide 
satellite-to-home video programming services in the Western Hemisphere” (Setzer et al., 
1980 cited in Carlin, 2000, p.43). These high-power Ku-band services were to be called 
direct broadcast satellite (DBS) services. 

Under the international agreement, the United States has been allocated “eight satellite 
orbital positions each with a capacity of 32 uncompressed conventional television 
channels for domestic high-power DBS use” (Johnson & Castleman, 1991, p.vi). Among 
those eight orbital slots, three primary orbital slots at. 101°W, 110°W and 1 19°W can 
provide full coverage of the continental U.S. Also, in 1983 the FCC granted eight 
licenses to construct DBS systems. Due to substantial start-up costs of satellite, however, 
the DBS industry was “stutter-stepping” through the 1980s (Parsons & Frieden, 1998, 
p.60). It was another 1 1 years before the first two DBS providers started their services. 

DBS is a more advanced system than previous satellite broadcasting systems. The 
high-powered, high frequency signal can be picked up on a smaller, less expensive 
receiving dish. This not only reduced receiver cost, but also widened “public 
acceptability on aesthetic grounds” (Johnson & Castleman, 1991, p.vi). Parsons and 
Frieden (1998) illustrated that: 

Now, mass-produced, pizza-size terminals cost less than $200 and may come free 
to the consumer with the purchase of a DBS service package. These easy-to-use 
satellite terminals, diverse programming, advanced transmission technologies and 
aggressive marketing have made satellite TV a reality (p.9). 
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In addition, digital compression made it possible to have many channels on a single 
satellite. MPEG-1 was chosen in 1993 as an international standard for digital video 
compression, and the DBS services DirecTV and USSB implemented its improved 
version, MPEG-2, in 1995. Compression has made a major impact on the nature of 
satellite broadcasting. Every video signal can be compressed to make more efficient use 
of satellite capacity. By using video compression, DBS providers can “digitally compress 
eight program channels into the space of one analog transmission channel” (Carlin, 2000, 
p.44). This greatly increased the total number of program channels available to viewers. 
Because of the small dish and multichannel capacity, DBS initially attracted consumers 
primarily unserved by cable television. 

High-power DBS systems have shown greater potential for widespread competition 
with cable systems than have other multichannel alternatives. However, there remained 
several factors that would limit early DBS providers’ competitive viability. Johnson and 
Castleman (1991) pointed out that those factors were “the cost of small antenna home 
receiving terminals; operating expenses, including the costs of program acquisition; and 
demand for the additional programming that could be provided by DBS systems” (p.vii). 
Although most of these factors are being challenged by DBS providers, recent regulatory 
changes took a part in resolving them. 

Recent Regulatory Changes 

One cannot talk about technology without noting the influence of economics and 
programming. Also, one cannot talk about the history of DBS without referring to the 
development of law and regulation. Until the DBS industry blossomed, the U.S. Congress 
made several major changes in the legal framework. ? ' 




14 



17 



Current Status of DBS 



After it established eight orbital positions for DBS satellites in 1983, the FCC granted 
conditional construction permits to eight applicants (27 C.F.R. Sect. 100.19b cited in 
Carlin, 2000, p.43). Those DBS applicants were originally required to complete 
construction contracts within one year and begin operation within six years of the 
contracts. None of DBS services was, however, launched until the mid 1990s due to 
economic problems. The satellite business required large initial start-up expenses to 
construct and launch satellites, but “investors were unwilling to invest money in new 
DBS services” (Carlin, 2000, p.44). 

In addition to economic problems, DBS companies’ inability to get programming was 
another major obstacle. Carlin (2000) pointed out, “Cable operators, Tearing the loss of 
their own subscribers and revenue, were placing enormous pressure on cable program 
networks to keep their programming off the new DBS services” (p.44). 



Cable Act of 1992 

It was the Cable Television Consumer Protection and Competition Act of 1992 that 
solved the programming problem. The law required program providers to make their 
content available to alternative distribution services. As a result, DBS operators could 
have access to “the program sources they needed to attract investors and feature 
subscribers” (Carlin, 2000, p.44). The 1992 Act and the development of digital 
technology like video compression together allowed two DBS companies to begin 
national services that are “the same ki nd of service previously available only through” 
cable TV (Parsons & Frieden, 1998, p.63). 
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Over-the-Air Reception Device Rule 

DBS providers “received [another] boost from the FCC in 1996” (Parsons & Frieden, 
1998, p.150) when the Commission adopted the Over-the-Air Reception Devices Rule 
[OTARD] (47 C.F.R. Section 1.4000). Before the adoption of the rule, some cities had 
used zoning ordinances to control satellite dish proliferation. The 1996 OTARD rule 
prohibits most restrictions by local authorities or homeowners on setting up dishes on 
their property. The FCC (2001b) explains the rule: 

The rule applies to viewers who place antennas that meet size limitations on 
property that they own or rent and that is within their exclusive use or control, 
including condominium owners and cooperative owners, and tenants who have an 
area where they have exclusive use, such as a balcony or patio, in which to install the 
antenna. 

At the same time, as satellite power increased from C-band to Ku-band, satellite earth 
stations shrank in size and cost. These changes in government regulations and technology 
have accelerated television viewers to adopt the DBS system. 

SHVIA of 1999 

In 1999 the U.S. Congress authorized DBS carriers to provide local TV signals, which 
“for the first time created head-to-head competition for cable” in major markets (Hearn, 
2001, p.3). The enactment of the Satellite Home Viewer Improvement Act (SHVIA) of 
1999 (P.L. 106-133) was to enhance competition in the multichannel video distribution 
market. The SHVIA allowed DBS companies to provide subscribers with local broadcast 
signals, which is called “local-into-local” service. 
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Before the passage of SHVIA, the DBS programming packages did not generally 
include local broadcast signals. As the U.S. General Accounting Office (2000) reported, 
the DBS operators’ inability to provide local broadcast signals was “an important 
disadvantage for satellites companies” because it might “negatively affect [consumers’] 
decision on whether to subscribe to DBS” (p.5). Until 1999, satellite carriers were 
governed by the 1988 Satellite Home Viewer Act, as amended (17 U.S.C. 1 19), “which 
was originally passed at a time when satellite providers did not possess the technology to 
transmit” a local broadcast signal into a designated local market (GAO, 2000, p.15). The 
1988 act granted only a limited exception to the exclusive programming copyrights of 
television networks and their affiliates. Under the provision,, satellite companies were 
“licensed to deliver broadcast network programming only to those customers living in 
unserved households” (GAO, 2000, p.15). 

However, technological developments in satellite such as the “spot beam” provided 
DBS operators with the ability to transmit local broadcast signals. The spot beam 
technology allowed “DBS to target the signal from a local broadcast station only to the 
satellite subscribers within that station’s viewing area” (GAO, 2000, pp. 15-16). 

After the passage of SHVIA, the two major DBS companies are making local 
broadcasts available in many cities. DirecTV and the DISH Network now separately offer 
local channels in 41 of the 210 U.S. markets (Sky Report, 2002). As a consequence of 
local-into-local service, a DBS company reported that DBS’s “overall subscriber levels 
have increased by 20 percent ... and ... 47 percent of [the company’s] customers to 
whom it is available take a local channel package” (FCC, 2002, p.30). The DBS industry 
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assumes that “the ability to offer local broadcast stations continues to be a significant 
factor in DBS subscriber growth” (FCC, 2002, p.30). 

In short, advances in satellite technology during the 1990s, and regulatory changes 
allowed DBS services to become a significant competitor to cable. The next section 
reviews the current status of the direct broadcast satellite industry and competition in the 
market for multichannel programming services. 

Current Status of the DBS industry 



Current DBS Providers 

The first direct broadcast satellite service providers were DirecTV and United States 
Satellite Broadcasting (USSB). EchoStar joined the mix in 1996, and DirecTV acquired 
USSB in 1996 that had offered premium service under a shared satellite access agreement 
with DirecTV. Although there are currently four companies licensed by the FCC to 
provide DBS service (Hughes’ DirecTV, EchoStar’ s DISH Network, Dominion Video 
Satellite’s Sky Angel and R/L DBS Company), only three companies, Hughes, EchoStar 
and Dominion provide DBS services (FCC, 2002, p.29). Hughes’ DirecTV and 
EchoStar’s DISH Network are major DBS providers operating in the U.S. Sky Angel’s 
service is narrowly focused on religious programming. 

In order to provide programming services to their subscribers, DBS providers acquire 
programming from video, audio and data programmers and digitize, compress, encrypt 
and combine the signal with other necessary data. And then, they uplink or transmit the 
signals to their DBS satellites to be received by their subscribers. 
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A DBS subscriber needs an 18-inch receiving dish to receive high-power Ku-band 
digital transmissions, a VCR-sized integrated receiver/decoder (IRD) or so called “set-top 
box” and a multi-function remote control in addition to a television set. The set-top box 
provides communication with the provider through telephone lines, and an on-screen 
interactive program guide, parental control, and sometimes a hard disk device enabling 
additional features (EchorStar, 2002). 

The DirecTV and DISH Network systems both use the same size dishes, but 
consumers can only receive programs intended for their system types because of the 
system differences (DSS vs. DVB). In addition to the system differences, DBS 
companies use conditional access technology to prevent unauthorized viewing of their 
encrypted programming. The companies provide a subscriber with a credit card-size 
microchip embedded “smart card” (for DISH Network) to permit decryption of the 
programming for viewing by the subscriber. They can “update or replace the card 
periodically” (EchoStar, 2001, p.6). 

Hughes’ DirecTV 

A subsidiary of General Motors, Hughes Electronics Corporation is the leading digital 
multi-channel programming distribution service provider in the U.S. In 1994 the 
company launched high-power DBS service in the U.S., known as DirecTV. In 1999 
DirecTV acquired Primestar and USSB. As a result of aggressive marketing, and mergers 
and acquisitions, now DirecTV is a leading DBS service and the third largest distributor 
of multichannel video programming in the U.S. with more than 10.7 million subscribers 
at the end of 2001 (FCC, 2002, p.29; Hudson, 2002). 
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DirecTV uses the Digital Satellite System (DSS) that consists of an 18-inch receiving 
dish, an integrated receiver/decoder (IRD), and a multi-function remote control. 
Subscribers need to purchase “the DSS receiving equipment from satellite retailers, 
consumer electronic stores, or department stores” (Carlin, 2000, p.45). Consumers, then, 
pay a separate amount for monthly or yearly programming packages. 

As of March 2002, DirecTV provided access to more than 300 channels of combined 
video and audio programming. Its service packages are priced from $31.99 to $81.99 and 
offer most cable, movie, broadcast, and sports networks, with some programming, such 
as NFL football available on an a la carte basis (see Appendix Table 1). DirecTV is the 
obvious choice for sports fanatics because of its unique sports packages. With its “season 
tickets” for most major sporting events, subscribers receive most of its programs from 
one satellite. (Why I love my dish, 2000). DirecTV is also offering a Spanish-language 
service, Para Todos, to subscribers (Carlin, 2000, p.57). 

In addition to its a la carte programming package, DirecTV offered (as of March, 
2002), for a fee, the local affiliates of ABC, CBS, NBC, and FOX in 41 markets, and a 
national PBS feed with every local station package (DirecTV homepage, 2002b). 

EchoStar’ s the DISH Network 

Marketing itself as the Digital Sky Highway Network (DISH Network), EchoStar 
Communications Corp. offers the standard menu of basic services and premium channels 
plus pay-per-view option, for an additional charge. 

As noted above, DISH Network subscribers cannot pick up DirecTV signals because 
the Network “does not use the same DSS transmission format used by DirecTV” (Carlin, 
2000, p.46). Instead, the DISH Network uses another “international satellite video 
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transmission standard, Digital Video Broadcasting (DVB), which was developed after the 
DSS standard” (ibid.). The DISH subscribers need to purchase (or lease) the DVB 
system that consists of an 18-inch receiving dish, an IRD, and a multi-function remote 
control like the DSS system. Similar to DirecTV, subscribers can purchase programming 
on a monthly or yearly basis. 

The DISH Network began operations in March 1996 “with a cut-rate package of cable 
channels designed to appeal to cost-conscious consumers” (Parsons & Frieden, 1998, 
p.149). The company started in 1996 “slashing the price” of the hardware package from 
$600 to $199, which resulted in a price war in the DBS industry (Levine, 1997, p.50). 
Under diverse promotion plans, the company began„selling its receiver systems below 
manufactured cost to consumers “to stimulate subscriber growth, expand retail 
distribution of its product and build consumer awareness of the brand” (EchoStar, 2002, 
p.10). Moreover, from July 2000, the DISH Network, “which has attacked cable 
television from its inception” (Carlin, 2000, p.60), began offering subscribers the option 
to lease receiver systems, as cable operators do, under the “Digital Home Plan” 
promotion (EchoStar, 2002). 

Carlin (2000, p.48) described that “using aggressive pricing strategies for 
programming and equipment, the DISH Network reached one million subscribers faster 
than any other DBS/DTH service” at the end of 1997. The competition that the network 
spurred also “helped drive down home equipment costs to consumers” (Parsons & 
Frieden, 1998, p.9). Currently, the Network is “the nation's sixth-largest pay-TV 
provider” (Hudson, 2002, p.C-1) with its 6.83 million subscribers at the end of 2001 
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(EchoStar, 2002). The DISH Network service is highly practical, and the packages are 
the most inexpensive yet comprehensive. 

The DISH Network programming packages are priced from $22.99 to $72.99, which 
are cheaper than cable TV operators’ average prices for the similar or equivalent services 
(see Appendix Table 2). The network offers, also, Spanish-language packages and more 
than 50 foreign-language channels including Arabic, French, Hindi, Russian, Greek and 
others (EchoStar, 2002, p.7). 

Furthermore, the DISH Network is actively promoting its local broadcasting television 
packages to consumers “as the best way to challenge cable television’s monopoly status” 
(Carlin, 2000, p.60) in the multichannel programming market. As of March 2002, 
EchoStar’s Dish Network had local coverage in 36 markets using EchoStar VII and 
charges subscribers an extra $5.99 a month for this coverage (DISH Network homepage, 
2002). Because the foreign-language feeds and the local broadcast signals are beamed 
over a second satellite, “those who receive these signals need a slightly larger dish that 
can see [two] satellites at the same time” (Why I love my dish, 2000). 

The two companies, Hughes and EchoStar now hope to merge in an effort to create 
the nation's largest pay-television provider and compete with cable companies in 
providing such high-technology options as digital video recorders and interactive 
television (Harmon & Lee, 2001). As of March 2002, this transaction is pending before 
the FCC and the U.S. Department of Justice (FCC, 2001c). If their proposed merger is 
approved, according to EchoStar and Hughes, the combined company will deliver local 
broadcast TV channels in all 210 Designated Market Areas (DMAs) in the United States 
(DirecTV, 2002a). 
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Bringing Competition in Video Market: Market Success of DBS 

As previously noted, the role of satellites was strictly supportive to the cable 
television industry when satellites first entered the video programming distribution 
market. When high-power DBS services were launched, however, the role changed from 
a supporter to an active competitor to cable. 

DBS services focused initially on rural areas, but “are now marketed to consumers in 
urban and suburban areas as well, and the acceptance of satellite television services 
among [these] consumers has enabled [DBS] providers to become the cable industry’s 
most viable competitor” (GAO, 2000, p.12). Harmon and Lee (2001, p.A16) illustrates 
this change: 

[DBS companies] have had the greatest success in rural areas and among high- 
income households willing to pay several hundred dollars up front as well as high 
monthly fees for access to exclusive sporting events and movies. But the two major 
American satellite services . . . have broader ambitions. Recently they have made 
inroads into the densely wired suburban areas that have long been cable strongholds, 
gamering more than 20 percent of the total subscription television market. 

The DISH Network and DirecTV are “aggressively pursuing current cable customers 
for their services” (Carlin, 2000, p.50). Various new marketing campaigns by the two 
companies constantly attack the cable industry’s weaknesses: high subscription rates and 
low service quality (Johnson & Castleman, 1991, p. v). Due to “increased progr amm ing 
costs” and “past monopolistic practice” (Carlin, 2000, p.50), for example, cable rates 
have increased 35 percent since 1996 (Harmon & Lee, 2001), which is “almost three 
times faster than inflation”(Goolsbee & Petrin, 2001, p. 6). In this circumstance, “almost 
two thirds of new video subscribers were choosing satellite over cable” in 1998 (GAO, 



Current Status of DBS 



2000, p.19). DBS subscribers “swear by satellite as an alternative to cable. They say they 
pay less, get more choices and don't have to deal with a cable company” (Pennington, 

2001, p.G7). 

An FCC report (2002a), also, pointed out that cable’s declining share was primarily 
attributable to the strong progress made by the DBS industry. The report found that DBS 
grew 23.7 percent, rising from 13 million subscribers in June 2000 to over 16 million in 
June 2001 (see Appendix Table 3). By contrast, the report continued, cable’s subscriber 
base grew only by 1.9 percent during the same period. As of June 2001, DBS accounted 
for 1 8.2 percent of the 88 million-subscriber pay-TV market and 83 percent of non-cable 
multichannel subscribers. Figure 2 summarizes total television households numbers, and 
subscriber numbers and market shares for each multichannel video programming service 
in the U.S. 



Figure 2. Subscriber Composition of MVPD Market 



MVPD Market Share 




0% 20% 40% 60% 80% 100% 

Percentage of MVPD HH 



□ Cable Subscribers 
HI DBS Subscribers 

□ Other MVPD 



* Detailed data are available in FCC (2002a). Annual Assessment of the Status of 
Competition in the Market for the delivery of video programming. 
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Although cable now passes more than 90 percent of all households in the United 
States, there are still millions of prospective subscribers to DBS (FCC, 2001a). Moreover, 
the superior audio/video quality, the ability to carry HDTV signals and “larger inventory 
of channels and movies have proven attractive even for subscribers with cable television 
options” (Parsons & Frieden, 1998, p.9). In this regard, Carlin (2000) forecasted that “the 
immediate future for the DBS industry will be filled with marketing campaigns attacking 
cable’s pricing and service, while showcasing the virtues of digital quality and program 
variety” (p. 62). 

Reaction from The Cable Industry 

As previously noted, cable still holds dominant position in multichannel television 
subscription market. Cable begins as a monopoly, which forms the economic power, 
“because the cable franchise offers that status at local levels” (Gomery, 2000, p. 253). 
Once an operator obtained a legal franchise, virtually no competitor would arise to 
challenge the franchise-holder for a defined period of time. (Parsons & Frieden, 1998). 

Under this circumstance, the DBS industry’s marketing into cable-dominant urban and 
suburban areas has brought dire competition in the pay-TV market. Satellite industry 
analysts were explaining the reason for the strong growth of DBS includes its advanced 
digital system and the advent of interactive services. DBS “subscriber gains will be 
spurred by [diverse] programming and the ability of satellite service providers to offer 
broadband services to compete with rival DSL and cable modem technologies” (DBS 
industry could add, 2000). 

The cable industry responded to DBS entry in several ways. First of all, cable 
increased the number of channels they provide to consumers. A report (GAO, 2000) 
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found, however, increased number of channels lead to higher cable rate than before due 
to program acquisition costs. 

Another attempt to strengthen cable’s competitive position was upgrading its analog 
system to digital. New digital cable can provide more specialized channels, the 
multiplexed premium movie channels, near video-on-demand (NVOD) service, and 
interactive services (Kang, 2001). According to a market report (J.D. Power, 2001), the 
cable industry trend toward digital subscription remains strong, as of 2001 with more 
than 27 percent of cable households reporting subscription to digital cable service. 

Furthermore, cable service providers are making themselves more attractive through 
network upgrades. Coaxial cable is being upgraded to offer additional services, such as 
high-speed data access, which are discounted when bundled with cable TV service 
(CATV will meet DBS challenge, 2000). As Gomery (2000, p.249) explained, “many of 
the large multiple system operators (MSOs) spent as much as half a billion dollars each in 
each year. Cable companies have an advantage in the potential fiber-optic services 
because cable already passes more than 90% of the nation’s homes with broadband 
facilities. Cable companies can more easily upgrade their systems for expanded 
broadband services and build scale economies in combining video and telephone services 
on the same network (Johnson, 1994). According to market research (J.D. Power, 2001), 
nearly 39 percent of all cable/satellite TV households reported that they would consider 
bundling all their telecommunications services. Those users cites convenience, receiving 
a single bill and having only one contact for questions as the top reasons they would 
switch to one company for all their telecommunications needs. When considering the fact 
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that cable already has a large customer base, this customers’ bundling preference will 
provide cable with more advantages. 

hi short, cable is narrowing the gap as it deploys digital services, and upgrades its 
network for broadband service. Industry sources say “DBS providers will, [however,] 
continue to lure a significant amount of customers away from cable companies this year 
and next, despite digital service offerings from cable” (Figler, 2000). 

Customer Acquisition War 

Armed with the services including all the major cable network channels and special 
interest channels plus dozens of pay-per-view movie selections, “DBS is gaining over 
8,500 subscribers per day” (FCC, 2002, p.30). Although DBS providers’ initial success 
came from consumers in rural areas without access to cable television and early adopters, 
now consumers are turning to DBS for new reasons. Much of the growth over the past 
several years can be attributed to consumers attracted by enticing deals offered by DBS 
providers. 

DBS industry leaders contended that DBS’s “future success in the subscription 
television industry depends on [its] ability to acquire and retain subscribers, among other 
factors (EchoStar, 2002, p.10). Based on this recognition, DBS companies have been 
using diverse marketing strategies including broadcast and print advertising, direct mail, 
in-store retail promotions and demonstrations to entice new subscribers. 

For example, the DISH Network’s advertising costs, exclusive of subscriber promotion 
subsidies, were estimated to be $64.7 million, $138.5 million and $146.5 million for 1999, 
2000, 2001, respectively (EchoStar, 2002). In addition to an aggressive adverting 
campaign, the DISH Network has provided “varying levels of subsidies and incentives to 
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attract customers, including free or subsidized receiver systems, installations, antenna, 
programming and other items” (EchoStar, 2002, p.10). As a result, EchoStar reported a 
30 percent increase in revenue and a shrinking net loss for the fourth quarter of 2001 
(Hudson, 2002). 

The DBS industry’s marketing strategy, however, incurred significant costs for each 
new subscriber. The DISH Network’s marketing expenses, for example, totaled $1,084 
billion in 2001 (see Figure 3 and Appendix Table 4). Among the total marketing 
expenses, the company reported, $1,074 billion were spent for subscriber acquisition, 
which was “approximately $395 per new subscriber activation” (EchoStar, 2002, p.42). 
As a consequence, the EchoStar’ s DISH Network has reported significant operating and 
net losses, while reporting dramatic increases in number of subscribers since 1996 
(EchoStar, 2002, p.F-10). 



Figure 3. DISH Network Revenue and Expenses 




1999 2000 2001 

Year End 
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The company, however, believes its future subscription television services revenue is 
largely dependent upon its ability to increase its customer base. In this regard, the DISH 
Network insisted that it might introduce other more aggressive promotions if it 
determines that it is necessary to respond to competition with cable (EchoStar, 2002). 

Conclusion 

It is generally said that one goal of the 1996 Telecommunication Act was to promote 
competitive choices for consumer and to secure lower prices and higher quality services 
by encouraging the rapid deployment of new telecommunications technologies (FCC, 
200 Id). Many scholars have, however, questioned whether the.goal.is being... 
accomplished. There are some evidences that the answer is no. When the U.S. Congress 
decided to deregulate cable through the 1996 act, for example, it expected that telephone 
companies would compete with cable companies to offer television services, and thus 
drive down prices. However, the cable industry became more concentrated and barriers 
to entry contributed to keeping out rivals such as DBS and telephone companies. In the 
sixth year since the enactment, the telephone companies have offered no significant 
competition to cable due to obstacles in building and deploying their video systems. 
Furthermore, by using its market power (economies of scale) and consolidation between 
cable systems and cable networks (vertical integration), the cable industry keeps 
expanding its dominance in pay-TV market. 

In this circumstance, the DBS systems may provide a possible solution. “Unlike the 
technology hurdles facing telephone companies, DBS has no delivery impediments 
standing in its way” (Carlin, 1998a, p.l). Satellites are best suited to carry large volumes 
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of communications traffic. Geostationary satellites rapidly and efficiently link remote 
areas of the earth with telephone, television and data information and provide 
transmission from a single uplink location to a single or multiple regional reception 
points. Because a satellite can deliver broadcast signals “to a geographical space equal to 
approximately one-third of the world” (Parsons & Frieden, 1998, p.88), satellite 
providers can reach a prospective audience large enough to support profitable operation. 

Also, DBS has great potential because a satellite system can enhance consumer welfare 
by generating higher value as a satellite serves an increasing number of users. “Once a 
provider incurs the substantial sunk cost to make its footprint available, the incremental 
cost for it to serve an additional user via another earth station approaches almost zero” 
(Parsons & Frieden, 1998, p.146). 

Now, many believe that DBS represents the biggest challenge to cable because it 
seems DBS has always been one step ahead of cable in offering new services (Figler, 
2000). With improvements in satellite technology and regulatory changes, satellite 
broadcasting services have been moving from an ancillary service to a major distribution 
mode. Because of its ability to provide more channels, more information, and more 
entertainment, and because of the growing demand in society for increasing amounts of 
each, satellite technology probably was inevitable. 

As previously noted, however, the future success of DBS is largely dependent on its 
ability to acquire and retain subscribers, among other factors. In this regard, DBS 
companies have been using diverse marketing strategies to entice new subscribers. 
However, the success of these costly marketing campaigns depends on whether the DBS 
industry’s marketing tools effectively appeal to the customers. 
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For this reason, an in depth understanding of the customers of multichannel services is 
necessary to improve DBS providers’ success in marketing campaign. Those who study 
this issue should explore the reason why consumers adopt (or do not adopt) DBS among 
various competing video delivery options. Exploring factors that influence consumers’ 
DBS adoption is important in understanding the satellite TV adoption process in 
particular and the future of the broadcast market in general. 
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Appendix. 



Table 1 . DirecTV Program Packages 



.-Package. ... 


•Vn/Lv.'. Price. 


: -'L. • .. ' L' Vi/.Descriptioir 


Total Choice 


$3 1.99/mo. 


Over 110 channels of programming and PPV 


Total Choice Plus 


$35. 99/mo. 


Over 125 channels, including family and 
children's networks, sports networks, a 
variety of news and entertainment channels, 
commercial-free music channels and PPV 


Total Choice 
Premier 


$8 1.99/mo. 


Over 180 quality channels plus PPV 


Premium Movie or 
Sports Packages 


$12-$7 (w/ multiple 
choice discount) 


HBO, STARZ, SHOWTIME, Cinemax and 
regional sports 


Local channels 


$4 - $6/mo. 


Available in 41 markets 


Phoenix TV 


$ 19.99/mo. 


Chinese-language programming featuring up- 
to-the-minute news, current affairs, financial 
market updates, variety shows and dramas 
from China, Hong Kong and Taiwan 


Para Todos 


$31.99 to $81.99 


DirecTV’s Spanish version service including 
45 Spanish-language and 210 English- 
language channels 



Source: DirecTV homepage (2002b). Retrieved on March 11, 2002 from 
http://www.directv.com/DTVAPP/leam/PackageOverview.jsp 
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Table 2. DISH Network Program Packages 



Package 


Price 


Description 


America’s TOP 
50 


$22. 99/mo. 


“Well-priced” entry-level package with entertainment, 
sports, news and children’s programming 


America’s TOP 
100 CD 


$3 1.99/mo. 


News, sports, movie, children's and family 
programming including channels in Top 50 package, 
plus more than 30 music channels and a dozen public 
interest channels 


America’s TOP 
150 


$40. 99/mo. 


169 channels including channels in Top 150 and Top 
50 packages. 


America's 
"Everything" Pak 


$72. 99/mo. 


America’s Top 150 package plus 4 premium movie 
channel packages 


Premium movie 
package 


$1 1.99/mo. 


Subscriber can add a premium movie package with up 
to ten movie channels 


Local channel 


$5. 99/mo. 


Available in 36 markets 


DISH Latino 


$20. 99/mo. 


Spanish package including more than 20 Spanish- 
language programming channels plus 6 channels of 
music on DISH CD Latin. 


DISH Latino 
Dos 


$3 1.99/mo. 


Bilingual programming package with more than 20 
English- and more than 20 Spanish-language 
programming 


DISH Latino 
Max 


$39. 99/mo. 


Bilingual programming package with more than 20 
Spanish-language channels in Spanish and more than 
60 English-language channels 



* Dish 500 hardware is required 



Source: DISH Network homepage (2002). Retrieved March 30, 2002, from 
http://www.dishnetwork.com/content/programming/index.shtml 
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Table 3. Estimated Subscriber Numbers for each MVPD Service 



Technology Used 


June 97 


June 98 


June 99 


June 00 


June 01 


TV Households (HHs) 


97,000,000 


98,000,000 


99,400,000 


100,801,720 


102,184,810 


Change (%) 


0.00% 


1.03% 


1.43% 


1.41% 


1.37% 


MVPD Households 


73,646,970 


76,634,200 


80,882,411 


84,423,717 


88,310,074 


Change (%) 


1.76% 


4.06% 


5.54% 


4.38% 


4.60% 


% Of TV HHs 


75.92% 


78.20% 


81.37% 


83.75% 


86.42% 


Cable Subscribers 


64,150,000 


65,400,000 


66,690,000 


67,700,000 


68,980,000 


Change (%) 


1.02% 


1.95% 


1.97% 


1.51% 


1.89% 


% Of MVPD Total 


87.10% 


85.34% 


82.45% 


80.19% 


78.11% 


DBS Subscribers 


5,047,000 


7,200,000 


10,078,000 


12,987,000 


16,070,000 


Change (%) 


17.78% 


42.66% 


39.97% 


28.86% 


23.74% 


% Of MVPD Total 


6.85% 


9.40% 


12.46% 


15.38% 


18.20% 


HSD Subscribers 


2,184,470 


2,028,200 


1,783,411 


1,476,717 


1,000,074 


Change (%) 


-4.10% 


-7.15% 


-12.07% 


-17.20% 


-32.28% 


% Of MVPD Total 


2.97% 


2.65% 


2.20% 


1.75% 


1.13% 


MMDS Subscribers 


1,100,000 


1,000,000 


821,000 


700,000 


700,000 


Change (%) 


- 6.78% 


-9.09% 


-17.90% 


-14.74% 


0.0% 


% Of MVPD Total 


1.49% 


1.30% 


1.02% 


0.83% 


0.79% 


SMATV Subscribers 


1,162,500 


940,000 


1,450,000 


1,500,000 


1,500,000 


Change (%) 


3.24% 


-19.14% 


54.26% 


3.45% 


0.0% 


% Of MVPD Total 


1.58% 


1.23% 


1.79% 


1.78% 


1.70% 


HSD Subscribers 


2,184,470 


2,028,200 


1,783,411 


1,476,717 


1,000,074 


Change (%) 


-4.10% 


-7.15% 


-12.07% 


-17.20% 


-32.28% 


% Of MVPD Total 


2.97% 


2.65% 


2.20% 


1.75% 


1.13% 


OVS Subscribers 


3,000 


66,000 


60,000 


60,000 


60,000 


Change (%) 


36.99% 


2100.00% 


-9.09% 


0.0% 


0.0% 


% Of MVPD Total 


0.00% 


0.09% 


0.07% 


0.07% 


0.07% 



Source: FCC (2002a). Annual Assessment of the Status of Competition in the Market for 
the delivery of video programming. 
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Table 4. Revenue and Marketing Expenses of the DISH Network 





Y ear ended Dec. 3 1 ! 

(In thousands except subscribers data) j 




1999 


2000 


2001 1 


DISH Network Subscribers 


3,410,000 


5,260,000 


6,830,000 


Average monthly revenue per subscriber 


$42.71 


$45.33 


$49.32 


TOTAL DISH NETWORK REVENUE 


1,352,603 


2,352,237 


3,605,724 


(revenue from subscription) 


1,344,136 


2,346,700 


3,588,441 


DISH NETWORK OPERATING EXPENSE 


732,675 


1,265,445 


1,757,750 


MARKETING EXPENSES 


727,061 


1,158,640 


1,084,375 


(subscriber promotion subsidies: cost of sales)* 


478,122 


747,020 


459,909 


(subscriber promotion subsidies: other)** 


184,238 


273,080 


477,903 


(advertising and other) 


64,701 


138,540 


146,563 


OPERATING INCOME (LOSS) *** 


$ (347,091) 


$ (424,066) 


$ 212,302 


NET LOSS 


$ (792,847) 


$ (650,326) 


$ (215,498) 



* “Subscriber promotion subsidies: cost of sales” includes the cost of DISH receiver 
systems 

** “Subscriber promotion subsidies: others” includes net costs related to various 
installation promotions (commissions and rebates) 

*** The revenue and expenses do not add up to operating income because other items 
were eliminated from the original table of consolidated statement of operations and 
comprehensive loss. 

Source: EchoStar (2002). Annual report pursuant to section 13 or 15(d) of the Securities 
Exchange Act of 1934 for the fiscal year ended December 31, 2001 . Washington, 
D.C.:U.S. Securities and Exchange Commission. 
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An Analysis of the Characteristics of Early Internet Adopters 

Abstract 

A large number of studies have utilized and tested the Diffusion of Innovations 
theory. However, few literature exits concerning the characteristics of early adopters of 
the Internet. Using a large national data set collected in 1997, the present study 
investigates predictors of Internet adoption, which indirectly created a profile of early 
adopters of the Internet. Our findings mostly confirm the characteristics of innovators and 
early adopters as proposed by Everett Rogers, but provide more depth and breadth in the 
understanding of early users of the Internet. 
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An Analysis of the Characteristics of Early Internet Adopters 

The Internet is the most important communication technology developed in recent 
years. A great number of studies have been conducted about the Internet and its users. In 
terms of theoretical framework suitable for examining Internet adoption in its early 
development, the theory of Diffusion of Innovations stands out. Another two highly 
relevant theories are Uses & Gratifications and Knowledge Gap. Unfortunately there are 
relatively few studies about the Internet that have used a large national sample to test 
these theories, especially in terms of the characteristics of early adopters. 

The present study utilized a large national survey conducted in 1 997, when the 
Internet, particularly the World Wide Web, was still not widely used. Due to the fact that 
the data were collected before wide spread use of the Internet, such information is 
uniquely suited for an examination of predictors of early adoption of the Internet. 

The purpose of this study is to investigate why some people chose to use the 
Internet in its early stage of development, and what factors distinguished them from non- 
users. This approach encompassed the three influential communication theories 
mentioned above because it seeks to: 1) identify the characteristics of early adopters; 2) 
investigate the relationships between such usage and early adopters’ social and 
communication needs; and 3) measure the difference in terms of social economic status 
and other related variables between early adopters and non-adopters. 

It is important to point out that the present study is not to directly test either Uses 
& Gratifications or Knowledge Gap. These two theories are only used as framework in 
the design of the study. Developing a profile of early adopters based on the Diffusion of 
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Innovations theory is not the focus of present study, either. Rather, early adopters’ and 
users’ characteristics described by Rogers (1995) and tested by others (e.g ; , Atkin, 
Jeffres, & Neuendorf, 1998; Papacharissi & Rubin, 2000) are used as guidelines in this 
study to determine which independent variables are better predictors of such adoption. 
However, our findings can be seen as an indirect test of such “profile” characteristics. 



Theoretical Framework 
The Internet 

The Internet is undoubtedly one of the most important innovations in recent years. 
Originated as the product of a cooperative research effort of the US Federal Government 
in 1 969, the Internet has been commercialized and extended its use to anyone with a 
personal computer, a modem, a telephone line (or other form of connection) and an 
access provider (Rai, 1998; Rogers, 1995). With its capacity of digitized texts, audio and 
visual presentation, the Internet, especially the World Wide Web, has rapidly grown as a 
new communication medium since the early 1990s. The Internet has not only provided 
consumers with resources by breaking through barriers imposed by geographic 
boundaries, but also challenged traditional media markets (Dickson, 2000). 

A fairly recent study of Internet use showed that more than fifty million people in 
the United State use the Internet and 7.8 billions businesses are on the Net (Ha & James, 

1 998). Reports in the popular press indicate that the number is still growing, which is 
echoed by the findings of two national surveys conducted by the Pew Research Center 
(2000a & b). In responding to this trend, more and more corporations have invested in e- 
commerce and supported the Internet with 22 million dollars in U.S. Internet advertising 
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in 2000 (Dreazen, 2000). The rapid growth of Internet advertising reflects business 
leaders’ strong optimism toward the ability of this new media vehicle to reach potential 
customers. 

Relevant Mass Communication Theories 

As theorized by Tichenor, Donohue, and Olien (1970), a “knowledge gap” may 
occur between demographic segments in a society. Tichenor, Donohue, and Olien (1970), 
proposed that a knowledge gap could develop between people who have the access and 
skills to use information technology to improve their lives and those people who lack 
critical access and skills. Such a knowledge gap could potentially represent the biggest 
threat to the future of the Internet in terms of its overall impact on society because it 
establishes some “information haves” and “information have nots.” 

A few recent studies about the Internet have used this theory as their research 
framework. Reavy and Perlmutter (1997) treated political candidates’ web sites as 
sources of information in their research. Rogers (2001) used the concept of Knowledge 
Gap to discuss differences between those with and without Internet access. According to 
the Department of Commerce, the gap between Internet users and non-users has widened 
in terms of their income, ethic group, education, and living area (Lieberman, 1999). 
Possible reasons behind such gap include the limitation of computer and Internet access 
as well as the skills and other resources required to adopt this new technology. 

Data used in the present study provide a unique opportunity to go back in time 
and measure whether there was a significant gap in terms of social-economic status 
between Internet users and non-users in 1997. 

erJc 
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Another relevant theory is Uses and Gratifications, which investigates various 
reasons for using different media, or the needs of the audience to be fulfilled by certain 
media. Examples of needs include cognitive (e.g., acquiring information), effective (e.g., 
emotional and pleasurable), personal integrative (e.g., strengthening credibility), social 
integrative (e.g., strengthening contacts with family and friends), and tension release 
(e.g., escape and diversion) (Katz, Gurevitch, & Hass, 1973; Severin & Tankard, 1992). 

In the past few decades this theory has been used in analyses of the usage of various 
media, such as cable TV and VCR (Heeter & Greenberg, 1985; Rubin & Bantz, 1987, 
1989). Not surprisingly, this theory has also been used in recent studies of Internet usage 
(Atkin, Jeffres, & Neuendorf, 1998; Papacharissi & Rubin, 2000). 

Although using secondary data does not allow the present authors to directly 
identify motives predicting Internet adoption, this approach still allows thorough 
investigations of how social and communication needs associate with Internet usage. 

Since 1960s, the theory of diffusion of innovation has been introduced and 
utilized to explain how technological innovations have been distributed by examining the 
characteristics of innovations, communication channel, adoption time, and adopter 
characteristics (Rogers, 1995). Diffusion of innovation has been used by researchers 
working in a variety of disciplines, such as anthropology, rural sociology, public health, 
communication, and marketing to explain who, when, where, why and how people adopt 
technological innovations, information, products and ideas (Rogers, 1995). 

In the line of Internet research, the diffusion of innovations theory has been used 
to explain and predict the diffusion time and pattern of this new technology (Rai, 1998) 
as well as to forecast the future of the Internet market. However, there is little explanation 
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of how innovators and early adopters differ from late adopters other than demographic 
variables. An exception is a recent study by Atkin, Jeffres, and Neuendorf (1998) that 
argued that media-use and technology orientations among the audience differentiate 
Internet users and non-users. 

As the theory suggested, the cumulative number of adopters by time will form a 
S-shape curve and the adopters can be categorized as innovators (2.5%), early adopters 
(13.5%), early majority (34%), late majority (34%), and laggards (16%) (Rogers, 1995). 
The sizes of the above categories have been challenged by other scholars who argue that 
the distribution of adopters is not necessarily a normal bell-shaped one (Bass, 1969; 
Mahajan, Muller, & Srivastava, 1990). They proposed the following four categories: 1) 
early adopters (9.5 - 20%, including .2 - 2.8% of innovators); 2) early majority (29. 1 - 
32.1 %); 3) late majority (29.1 - 32. 1 %); and 4) laggards (21.4 - 23.5%). It is possible 
that insight into what variables predict early adoption could provide some theoretical 
insight into the rate of adoption of a technological innovation like the Internet. 

The most prominent aspect of the Internet, the World Wide Web, was “born” in 
1993. By 1995, only 3% of Americans, and roughly 20% of online users, had ever signed 
on to the Web (Pew Research Center, 1998). In 1995, only 3% of the U.S. population 
went online everyday, and the figure was increased to only 12% in 1998 (Pew Research 
Center, 1998). Such figures supported the theorized sizes of early adopters mentioned 
above. Thus, using a 1997 data set in the present study appears to be an ideal way to test 
for predictors that can provide needed theoretical insight into adoption of the Internet. 

Rogers (1995) generalized the characteristics of the adopters by socioeconomic 
status, personality status, and communication behavior. Innovators and early adopters are 
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more literate, educated, rational, less fatalistic, highly connected through an interpersonal 
network and have higher media exposure. The strength of the correlation between early 
adopters and Roger’s proposed variables differs from study to study but researchers 
generally agree with Roger’s description of early adopters (Chan & Misra, 1990; 
Mahajan, Muller, & Srivastava, 1990; Strutton & Lumpkin, 1992; Onkvist & Shaw, 

1989). 

A few excellent studies about predictors of technology adoption (including 
personal computers, fax, audio information, and Integrated Systems Digital Networks) 
were conducted in recent years (Atkin, Jeffres, & Neuendorf, 1998; Jeffres & Atkin, 

1996; Lin, 1998; Neuendorf, Atkin, & Jeffres, 1998). All of them investigated the 
following variables of adopters: demographics, communication needs, media usage, and 
interest in new technology. One of the studies from this group of researchers concerned 
Internet adoption (Atkin, Jeffres, & Neuendorf, 1998), and concluded that adopters and 
non-adopters differed in terms of age, education, income, maintaining a higher level of 
interest in technology, and having slightly different media habits, but there was no 
difference in terms of their desire to fulfill communication needs, or being “cosmopolite” 
in terms of communication (such as paying attention to national and international news 
and talking with strangers). 

This particular study, although well designed and executed, was based on a 
sample of 377 survey respondents in a metropolitan area of the Midwest conducted in 
1996. One may wonder whether a larger national sample would yield different 
conclusions. 
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The present study extends the work done by Atkin and colleagues (1998) by 
examining variables related to Internet adoption using a significantly larger and more 
nationally representative sample. The selection of independent variables is based on the 
theoretical framework of both Knowledge Gap and Uses & Gratifications. 

It is premature to develop theoretically derived predictions concerning adoption of 
the Internet due to a lack of research, specifically experimental research that could test 
causal rather than correlational relationships, in this area. Therefore, the present study 
addressed the following broad research questions instead of testing hypotheses: 

Research Questions 

Based on the studies and theories reviewed above, the present authors generated 
the following research questions: 

RQ1: Are demographics and political views, psychographics, communication and 

media needs, and attitude toward new technology related to early adoption of the 
Internet? 

RQ2: Among these factors above, which ones have a stronger effect? 

RQ3: In general, how do Internet early adopters and non-adopters differ? 

Method 

Sample 

The 1997 version of a large data set was used in this study. The DDB Needham's 
Life Style is an extensive consumer research data set. collected by a leading advertising 
agency annually. This national survey has an N of about 3,600. Since 1975, this agency 
annually selects a national quota (matching the U.S. population on age, income, and area 
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of residence) sample of 4,000 for its mail panel survey, with a consistent response rate of 
around 80% (Cafferata, Horn, & Wells, 1997). 

This Life Style survey contains about 500 questions concerning respondents' 
beliefs, values, habits, activities, and media and product usage. Most of them are on a 6- 
point “strongly agree” to “strongly disagree” Likert scale. The 7-point-scale activity 
variables are based on questions of how many times in past year respondents participated 
in the activity in question (0, 1-4, 5-8, 9-11, 12-24, 25-51, 52+ times). 

The present study tested four groups of independent variables: demographics and 
political views, psychographics, communication and media, and attitude toward new 
technology and the Internet. The dependent variable is a question about how many times 
in the past year a respondent used the Internet. This variable was measured on a 7-point 
scale (G = none, and 7 = 52+ times; see Table 1). 



Statistical Procedure 

To test whether the 1997 Life Style data set is suitable for analysis of early 
adoption of the Internet, frequencies of several variables were run. For example, the 
frequency of the usage of the Internet by the respondents was tested to make sure that the 
Internet was not widely used by them in 1 997. 

Multiple regression analyses were used in the present study to answer the first two 
research questions. A hierarchical, forced-entry model was run to test the four groups 
(blocks) of independent variables. “Less important” variables such as demographics were 
entered first to provide a more conservative analysis, while respondents’ attitude toward 
new technology and the Internet were entered last. Variables turned out to be non- 
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significant (p. > .001) in the original model were gradually removed to yield a final 
“clean” model. 

In order to explore possible differences between early adopters and non-adopters 
of the Internet, respondents were divided into two groups. Those who used the Net more 
than twice a month (25+ times a year) were coded as early adopters (10.4%), and the rest 
were coded as non-adopters (89.6%). A user should be someone who logs on to the 
Internet on a regular basis, thus 25+ times a year is a relatively conservative cut-off point. 
This was then used as the grouping variable in a series of t-tests and cross-tabs that 
compare demographical differences between early adopters and non-adopters. Only 
significant findings are reported. 

Due to the large sample size, the power of statistical test was increased. In other 
words, any test is more likely to be significant in a large sample. Therefore, to reduce the 
probability of Type I error (rejecting the null hypothesis when it is actually true), the 
significant level in this study was reduced from the standard 0.01 to 0.001 (two-tailed). In 
other words, this present study has a much higher standard to determine statistical 
significance. 



Independent Variables 

Block 1: Demographics and Political Views 

This group of variables includes age, sex (women), race (white), income, and 
education. In addition, respondents’ political ideology was measured by a 5-point scale (1 
= extremely liberal and 5 = extremely conservative). The level of political interest was 
measured on a 6-point scale (1 = low and 6 = high). The reason for including political 
view is the assumption that liberals may be more open to new things. Also, people with a 
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higher level of political interest may be more likely to seek information from various 
media, including the Internet. Therefore, the analysis includes respondents’ level of 
political interest as well as political ideologies. 




Block 2: Social and Psychographic Variables 

There are five constructed scales in this category: opinion leader, novelty-seeking, 
social activeness, information-seeking, and cosmopolite. 

The opinion leader scale was based on four variables (Chronbach’s alpha = .60, 
N= 3,370), all measured by a 6-point Likert scale, from definitely disagree to definitely 
agree with the following statements: “I have more self-confidence than most of my 
friends, I like to be considered a leader,” I am the kind of person who knows what I 
want to accomplish in life and how to achieve it,” and “my opinions on things don’t 

count very much.” The last item’s direction was reversed before being entered into the 
final scale. 

The scale of novelty-seeking was based on two variables measured by a 6-point 
scale (alpha = .63, N = 3,390). They were “I like to buy new and different things” and “I 
am usually among the first to try new products.” 



The scale of social activeness was based on three variables (alpha = .61, N = 



3,402). They were all measured on a 6-point Likert scale from definitely agree to 
definitely disagree with the following statements: “I am a homebody,” “I would rather 
spend a quiet evening at home than go out to a party,” and “I enjoy parties, games, shows 

- anything for fun. The last item’s direction was reversed before the scale construction. 

The fourth scale, information-seeking, was based on six activity variables (alpha 

- .65, N - 3,400). They measured how may times (on a 7-point scale) in the past year 
respondents did the following: sent for a brochure for product information, called a toll- 



free number for product information, attended a lecture or class, finished reading book, 
and went to a public library. 
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The cosmopolite scale was based on 7 variables (alpha = .58, N = 3,356) 
measured on a 6-point scale. They were: “I am the kind of person who would try 
anything once,” “I am interested in the cultures of other countries,” “I like to visit places 
that are totally different from my home,” “I like the feeling of speed,” “I don’t like to 
take chances,” “I would feel lost if I were alone in a foreign country,” and “I am afraid to 
fly.” The last three items’ directions were reversed before entered into the final scale. 

Block 3: Needs and Usage of Communication and Media 

A total of 7 variables belong to this group, and none of which was a constructed 
scale. They include two statements (on a 6-point Likert scale) about the news media “I 
need to get the news (world, national, sports, etc.) everyday” and “you really can’t trust 
the news media to cover events and issues fairly.” The reason for including the media 
distrust variable is that a negative attitude toward the media would affect one’s usage of 
the news media. 

There are two additional statements concerning the media: “Television is my 
primary form of entertainment,” and “I like to be sure to see the movies everybody is 
talking about.” There are 3 additional variables measuring the frequency (7-point scale) 
of the following activities in the past year: rented a video, wrote a letter to the editor, and 
went to a club meeting. One reason for including these variables is the assumptions that 
the need for news may encourage Internet usage. Another assumption is that if one has 
the habit of using various forms of media for information or entertainment, he or she is 
likely to try a new form of medium. 

Block 4: Attitude toward technology and the Internet 

The Life Style data set includes a variable testing respondents’ attitude toward 
new technology in general: “I am usually among the first to try new technologies.” A 
scale of attitude toward computer/Intemet was constructed based on 4 items (alpha = .68, 
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N = 3,309). They are: “I don’t have a clue what the internet is an what it can do for me,” 
“We’d be better off without computers,” “The internet is the best place to get information 
about products and services,” and “Surfing the Internet is more fun than watching 
television.” 

Findings 

To examine the validity of using a 1997 survey to test early adoption of the 
Internet, the frequency of respondents’ Internet usage was reviewed in Table 1. Only 
6.4% of them used the Internet more than 52 times in the past year. And a total of 10.4% 
used the medium more than 25 times (twice a month on average). This finding indicates 
that the Internet was still in its early stage for adoption. 

Table 2 reveals the distribution of commercial online services for personal use. 
Only 6.6% of respondents used such services more than twice a month, which echoes the 
finding in Table 1. As for specific use of the Internet, a quick review of Table 3 showed 
that popular features of today, such as participating in a chat room and making banking 
transitions, were still in its infancy in 1997 (only 7.9% and 1.8% of respondents, 
respectively, had such experience). 



[ Tables 1-3 about here ] 



As for the predictors of Internet usage (measured on a 7-point scale), only the 
following variables passed the p. <001 test: age, sex (women), income, education, being 
socially active, information-seeking, wrote letters to the editor, and attitude toward both 
new technology and the Internet. (See Tables 4 & 5.) The strongest predictor was one’s 
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attitude toward the medium (computer and Internet) in question (beta = .71; standardized 
beta = .43 in the “clean” model), followed by one’s attitude toward new technology (beta 
= .13 and standardized beta = .10 in the “clean” model). 

[ Tables 4-5 about here ] 

To answer RQ1, the findings above suggest that people are more likely to be 
early adopters of the Internet if they are: younger, male, having a higher income, better 
educated, being less socially active (spending more time at home), being an information- 
seeker, being a frequent writer of letters to the editor of a newspaper or magazine, 
enjoying new technologies in general, and having a positive attitude toward computers 
and the Internet. One’s usage of the news or mass media does not matter in terms of 
Internet adoption. This suggests that the Internet was not a competitor for traditional 
media in 1997, which is related to a finding in Atkin et al’s 1998 study (Internet adopters 
do not necessarily manifest a greater desire to fulfill various communication needs). 

In sum, early adopters of the Internet appear to have somewhat distinct psycho- 
graphic and demographic characteristics. They also tend to have distinct attitudes toward 
new technology. This result generally supports the findings of two previous Diffusion 
studies (Atkin, Jeffres, & Neuendorf, 1998; Rogers, 1995). 

The answer to RQ2, as mentioned earlier, the best predictor of early adoption of 
.the Internet is one’s general attitude toward computer and the Internet. The second best 
predictor is one’s attitude toward new technologies. This finding again echoes those of 
previous studies (Atkin, Jeffres, & Neuendorf, 1998; Rogers, 1995). 
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To answer RQ3, a series of t-tests show that adopters and non-adopters differ in 
terms of age, income, education, political ideology, and interest in politics. Adopters tend 
to be younger (mean = 40.76 vs. 48.63 in exact years, t = 9.06, p. < .001), having a higher 
income (mean = 9.86 vs. 7,59, t = -.988, p. < .001), are better educated (mean = 5.75 vs. 
4.87, t = -12.97, p. < .001), are more liberal (mean = 3.18 vs. 3.42, t = 4.49, p. < .001), 
and are more interested in politics (mean = 3.41 vs. 3.08, t = -3.75, p. < .001). Men are 
more likely than women to be early adopters of the Internet. Among early adopters, 
62.1% are men and 37.9% are women. By contrast, among non-adopters 42.7% are men 
and 57.3% are women. Also, 14.5% of men and only 7.1 of women are adopters (Chi- 
square = 48.55, p. < .001). Interestingly, t-tests results slightly differ from those 
generated by multiple regressions. For example, political interest and ideologies are not 
significant factors in the regression models, but early Internet adopters and non-adopters 
differ in these two variables. 

A chi-square test between race (whites and non-whites) and adoption (early 
adopters vs. non-adopters) did not yield a difference that was statistically significant 
(Chi-square = 2.64, p. > .10). When the variable of Internet adoption was compared 
against four racial categories, the chi-square still did not turn out significant. Therefore, 
race did not make a difference in terms of the early adoption of the Internet. 

Conclusion and Discussion 

Our results support the three communication theories used as our theoretical 
framework. The characteristics of Early Adopters of Innovation proposed by Rogers 
(1995) are supported by our empirical research concerning the Internet, which is one of 
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the first studies that have done so with a nationally representative sample. Our findings 
suggest that a group of individuals who have traditionally enjoyed certain advantages are 
more likely to be early adopters of the Internet. They are men with a higher income and 
education, who are more politically active and interested, and have a more positive 
attitude toward new technology in general and Internet in particular. Somewhat 
surprisingly, race did not turn out to be a significant factor in our analysis. 

The differences in characteristics discussed above imply that the Knowledge Gap 
will be widen between the haves and have nots. In terms of Uses and Gratifications, early 
adopters of the Internet tend to be information-seekers who are less socially active and 
prefer to stay home than going out. They also feel more comfortable writing letters to the 
editor to express their opinions. 

It is understandable that the findings of the present study differ slightly from those 
of a similar study about Internet adoption with a smaller local sample (Atkin, Jefffes, & 
Neuendorf, 1998). For example, they found that Internet access is positively related to 
such factors as magazine reading and movie and video viewing. Our findings, in 
comparison, do not include any significant factor in terms of media usage. 

In addition to a larger sample, the present study appears to have a broader 
measurement of many characteristics than the Atkin et al study. For example, the concept 
of “cosmopolite” in the present study was operationalized by questions concerning one’s 
sense of adventure and interest in other cultures, which covers more ground that talking 
to strangers and paying attention to national and international news. Considering the 
“world wide” nature of the Internet and World Wide Web, the operationalization of 
“cosmopolite” used in this study could provide additional insight concerning adoption of 
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the Internet. Similarly, the operationalizations of information-seeking and opinion 
leadership used in this study appear to have covered more aspects of how one leads his or 
her life. 

Another interesting point about the findings of the present study is the 
“homebody” nature of Internet early adopters. Surfing the net can be a time-consuming 
activity, and one may reduce social interaction with others as a result. Such a 
phenomenon warrants further investigation in future studies. 

Distinguishing the characteristics of early adopters is a critical aspect of Diffusion 
of Innovations theory. The most recent significant communication innovation is the 
Internet. Thus, the important first step in applying the theory of Diffusion of Innovations 
to the Internet is to examine what variables are related to early adopters of the Internet. 
This study took a step in that direction, using a large, nationally representative data set. 
Future research can investigate the existence of a knowledge gap between early adopters 
of the Internet and non-adopters. The existence of a set of characteristics which tend to 
describe early adopters should give researchers the confidence to derive more 
theoretically grounded predictions concerning where a knowledge gap may exist and 
what the effects of a knowledge gap related to the Internet might be. 
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Table 1 

How many times respondents used the Internet in the past year 



Usage 

Frequency 


N 


% 


Cum 

% 


None in past year 


2492 


73.3 


73.3 


1-4 times 


226 


6.6 


80.0 


5-8 times 


104 


3.1 


83.0 


9-1 1 times 


101 


3.0 


86.0 


12-24 times 


122 


3.6 


89.6 


25-51 times 


137 


4.0 


93.6 


52+ times 


217 


6.4 


100.0 


Mean 1.95 


Std err 


.032 


Median 


Mode 1.00 


Std dev 


1.86 


Variance 



Valid cases = 3,399 Missing cases = 63 



Table 2 

How many times respondents used commercial online service 
for personal reasons in the past year 



Usage 

Frequency 


N 


% 


Cum 

% 


none in past year 


2796 


i 81.3 


81.3 


1-4 times 


166 


4.8 


86.2 


5-8 times 


86 


2.5 


88.7 


9-1 1 times 


56 


1.6 


90.3 


12-24 times 


108 


3.1 


93.4 


25-51 times 


99 


2.9 


96.3 


52+ times 


127 


3.7 


100.0 


Mean 1.64 


Std err 


.03 


Median 


Mode 1.00 


Std dev 


1.56 


Variance 


Valid cases 3,438 


Missing 


cases 24 





1.00 

2.44 
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Table 3 
Specific Usage 





Yes% 


No% 


1. Purchased or ordered a product 


4.3 


95.7 


2. Made banking transitions 


1.8 


98.2 


3. Sent E-mail 


17.2 


82.8 


4. Made Travel Arrangements 


3.1 


96.9 


5. Chat room or online forum 


7.9 


92.1 


6. Search info before major purchase 


7.9 


92.1 


7. Search info about company/product 


10.4 


89.6 


8. Explored an interest or hobby 


14.8 


85.2 


9. Search info for business reason 


9.7 


90.3 


10. Search info for school/education 


9.6 


90.4 


1 1. Go on a cyber date 


.9 


99.4 




N 

3,346 
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Table 4 

Multiple Regression Model I 



Original Model 

Dependent Variable; Internet Usage 



Variable B 

Block 1: Demosraohic and Political Views 


Standardized 

Beta 


p- value 


Age 




-.01 


-.09 


* 


Sex (Women) 




-.33 


-.09 


* 


Race (White) 




.19 


.04 




Income 




.03 


.05 




Education 




.10 


.07 


* 


Liberal 




-.03 


-.02 




Political Interest 




-.02 


-.02 




Block 2: Social and Psvchosraohic Variables 




Opinion Leader 




-.02 


-.01 




Novelty 




-.05 


-.03 




Social 




.07 


.04 




Info-seeking 




.18 


.09 


* 


Cosmopolite 




-.02 


-.01 




Block 3: Communication and Media 






News 




.03 


.03 




News Distrust 




.05 


.04 




TV 




.01 


.01 




Movie 




-.03 


-.02 




Video 




.01 


.01 




Letter to editor 




.25 


.07 


* 


Club meeting 




.01 


.01 




Block 4: Attitude toward Technology & the Internet 




NEWTECH 




.14 


,ii 


* 


TECHATL2 




.71 


.43 


* 


(Constant) 




- 1.79 






R =.61 


R Square = .37 Adjusted R Square - .37 




Analysis of Variance 










DF 


Sum of Squares 


Mean Square 




Regression 


22 


3980.98 


180.95 




Residual 3048 


6733.14 


2.21 




F = 81.92* 










N of Cases = 3,071 









*p<.001 
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Table 5 

Multiple Regression Model II 



Clean Model 

Dependent Variable: Internet Usage 

Variable B Standardized p-value 

Beta 



Block 1: Demographic and Political Views 



Age 


-.01 


-.08 


* 


Sex (Women) 


-.36 


-.10 


* 


Income 


.027 


.06 


* 


Education 


.10 


.07 


* 


Block 2: Social and Psvchoeraohic 




Social 


.09 


.05 


♦ 


Info-seeking 


.19 


.09 


* 


Block 3: Media and Communication 




Letter to editor 


.25 


.08 


* 



Block 4: Attitude toward Technology & the Internet 
NEWTECH .13 .10 * 

TECHATL2 .71 .43 * 

(Constant) -1.82 

Multiple R = .61 
R Square = .37 
Adjusted R Square = .36 
N of Cases = 3,071 



Analysis of Variance 

DF Sum of Squares 
Regression 10 3928.65 

Residual 3060 6785.46 

F = 177.17* 



Mean Square 
392.87 
2.22 



*p<.001 
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Abstract 

As U.S. television makes the transition to digital, Spanish-language television is 
coming of age. Multicasting multilingual broadcasts could generate substantial 
additional advertising revenue. However, a survey of station managers in Top Ten 
Hispanic Markets reveals only limited interest in Spanish multicasts among managers of 
English-language stations and no interest at all in English multicasts among managers of 
Spanish-language stations. 
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Digital En Espanol: 

The Rise of Spanish-Language Television and the Transition to Digital 

When one of the authors began working in television in Miami more than three 
decades ago, to consider broadcasting in Spanish was heresy or madness. About the only 
Spanish television offering on the air was a half-hour weekly news program hosted by Dr. 
Manolo Reyes and aired as a public service to new arrivals from Cuba by WTVJ, then 
Channel 4 and Miami’s oldest television station. When in late 1968 and early 1969 
Channel 6 (then independent WCIX-TV) considered airing a half-hour newscast in Spanish 
every night, Monday through Friday, it took the station’s shareholders totally by surprise. 

WCIX’s forte at the time certainly was not in news. The station was mostly airing 
off-net reruns; third-run motion pictures and I Love Lucy called Miami’s Channel 6 home. 
The station aired only short English news briefs throughout the broadcast day. One person 
served as the station’s news director/wnter/anchor. The rest of the News Department 
consisted of one film cameraperson and a secretary who also functioned as the Public 
Service Director. Wouldn’t a Spanish-language newscast at 1 1 :00 PM be good 
counterprogramming? After all, a newsroom of three could not compete with the regular 
1 1 o’clock local newscasts in English. 

Panorama Mundial started with Humberto Estevez as anchor, a fairly well known 
Cuban announcer who had, in addition to excellent diction, a pleasant voice and a good 
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on-camera persona. Maucha Gutierrez was in charge of the weather and some 
soft/fashion/local social news. Both became the darlings of the town. 

The single film cameraperson from the English newsroom also filmed for this 
newscast. The station did not have a film-developing machine. “Film at Eleven” was 
controlled by the closing each business day of the Wometco film lab, next to WTVJ in 
downtown Miami, which developed the 16mm reversal color film for Panorama Mundial. 
Late breaking news at night would be seen either the next evening, or not at all. There was 
no budgeted overtime for the lab. The same news cameraperson also was assigned to shoot 
commercials for the Spanish news. 

Under the direction of Joe Perez, a Cuban who had been the general manager of 
Havana’s Channel 2 in the pre-Castro era, Panorama Mundial started to generate income — 
as much a novelty at 11:00 PM on Channel 6 as the Spanish-language news program that 
made it possible. Amazingly enough, while “News is a money losing proposition” was still 
dogma at most English-language TV stations, Panorama Mundial was making money! 

What had originally been questioned as a flaky notion became a sound monetary idea. 

Local entrepreneurs came knocking at the station’s door. They wanted to buy 
airtime from the station for their own programs and commercials. Spanish TV in Miami 
was now brokering airtime. The goose really started to lay golden eggs. Perez, who had a 
great eye for sales, went national. The Miami market started to see national accounts on 
WCDC’s Spanish programming. Many of these national spots for companies such as Ford, 
General Motors, Procter and Gamble and others started tp speak espanol thanks to a 
creative dubbing system developed and voiced by one of the authors, with almost perfect 
lip-sync commercials inviting Spanish-speaking viewers to enjoy the products. 
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Perez became convinced that the station should start airing Spanish progr amming as 
a lead-in to the news at 1 1 . This time nobody on the station’s board of directors was 
laughing. Technical problems almost killed the idea before it started. Productions from 
South America were recorded at 7 1/2 inches per second (ips), while the U.S. standard was 
1 5 ips. Special video heads and VTR machines were needed for proper playback of the 
videotapes. The fact that the programs were in black and white made no difference to an 
audience hungry for Spanish- language programs. Before long Simplemente Maria from 
Peru and Nino from Argentina began to keep Miami’s Spanish-speaking viewers glued to 
their sets, along with other novelas (Spanish-language soap operas that, unlike their English 
counterparts, are of limited duration, frequently running for no more than a single season 1 ). 

The ratings started to “make sense,” accompanied by a growth in income. Perez 
was billing well over a million dollars by himself, much more than the whole English- 
language sales staff at the station. The “Tonight Show” concept (in concept only, certainly 
not in production values) was added when Buenas Noches with Norman Diaz and Pili de la 
Rosa started airing for an hour at 1 1 :30 PM every weeknight. 

Then General Cinema purchased WCIX in 1974. The new company was not 
interested in Spanish programming and slowly the station started to turn back to English- 
language programming. This move allowed then WAJA, Channel 23, a struggling Miami 
UHF, to expand its Spanish programming to fill the void. It offered an array of Mexican 
novelas that stole the hearts of Miami’s abuelas (grandmothers) and mamas. Spanish ■ 
International Network (SIN) found the Miami station to its liking and bought it. SIN, of 
course, would become Univision and Channel 23, WLTV, the flagship station for the 
Univision network. 
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In the thirty years since WCIX’s bold experiment, Spanish-language 
television in the United States has undergone a dramatic evolution. Univision, with 
Televisa and Venevision as its partners, has become the strongest Spanish-language 
network in U.S. Hispanic markets, and Miami the epicenter of the Spanish-language 
earthquake. Census 2000 only confirmed what had gradually begun to dawn on the 
American television industry in the 1 980s 2 : At the start of the new millennium, Hispanics 
have become the fastest growing- minority group in America. 3 Seven states have Hispanic 
populations of more than a million. 4 In 2000, 13% of Americans were Hispanic. By 2010, 
15% of Americans will be Hispanic. 5 By 2050 about one in four Americans will be 
Hispanic. By the end of this century, that number is expected to grow to one in three. 7 In 
2001, Miami-based market research company Strategy Research Corp. predicted that by 
2050 there would be more Hispanics in the United States than in Mexico. 8 

The purchasing power of Hispanics (currently estimated at an annual $428 
billion) 9 is significant and growing. According to Strategy Research Corp., the 
purchasing power of U.S. Hispanics has “outstripped that of every country in Latin 
America.” 10 The strength of the United States Hispanic advertising market was 
particularly notable during the 2001 economic downturn. While many magazines watched 
their advertising revenues shrink in 2001, for instance, the U.S. edition of Selecciones, 
Reader’s Digest’s Spanish-language magazine, saw its ad revenues almost double over the 
previous year, up from $604,000 in the first quarter of 2001 to $1 .2 million during the same 
period in 2002. 11 Selecciones publisher Elizabeth Bradley, speaking in Miami in 2002, 
said of the Hispanic market: “It’s not a niche market anymore. Hispanics are your new 
consumer. Get on board, here comes the next baby boom.” 12 Advertisers who had once 
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overlooked Hispanic consumers now considered them “a new prospect.” 13 In the post- 
9/1 1 gloom, as other advertising budgets were being slashed, advertisers considered it 
important to “hold on to budgets for this [new] market.” 14 As Jose Cancela, president of 
Spanish-language radio network Radio Unica, put it: “There are just too many of us with 
too much purchasing power to ignore.” 15 

The Growing Importance of the Hispanic Television Audience 

Spanish-language television seemed immune to the malaise suffered by the rest of 
the television business in the sagging fourth quarter of 2001 . While 2001 may have been 
less than the “stellar year” Spanish-language television executives had hoped for, Univision 
and its rival Telemundo both enjoyed double-digit annual revenue growth. 16 The bankrupt 
Kmart, fighting for survival, has turned its attention to the 32 percent of its shoppers who 
are black or Hispanic. In spring 2002 the beleaguered retailer announced plans to air 
Spanish-language spots voiced by singer Jose Feliciano on TV and cable channels targeted 
to Hispanics. 17 Kmart would not increase its advertising budget, but would spend more of 
it on “mulitcultural advertising.” 18 English-language networks approached 2002 upfront 
sales cautiously, canceling March pre-upffont presentations to save money. Telemundo’s 
president, Jim McNamara, on the other hand, was “looking forward to a very bright 
upfront, with sales to 30 or 40 new clients. The reason for his optimism: “The census 
will be huge for us.” 20 So, he predicted, would NBC’s purchase of Telemundo, which 
closed in April 2002. 21 

Changes in 1999 in the FCC’s duopoly rules so far have led to two major purchases 
of station groups across the English/Spanish language divide. In December 2000, 

Univision announced it would spend over a billion dollars to purchase the 1 3 stations 
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owned by Barry Diller’s USA Network 22 to expand its reach and offerings. In some of 
those markets, Univision had not previously owned a station. For example, in Atlanta 
(where the Hispanic population had tripled to over 400,000 in the 1990s), Univision in 
January 2002 relaunched former USA Network station WVUG-TV as a Univision network 
station with plans to air a locally produced weekly half-hour community affairs program 
called Nuestra Georgia . 73 In other markets (New York, Los Angeles, Chicago, Dallas-Fort 
Worth, Houston and Miami-Ft.‘ Lauderdale) where Univision already owned one station 
prior to the USA buy, it would use its new duopoly to launch youth-oriented network 
TeleFutura. Univision counted on TeleFutura to produce a net increase in Spanish- 
language viewing by counterprogramming its own programming to lure a youthful 
Hispanic audience from English-language programming. 24 

While Univision expanded its reach and created a new network, NBC in the fall of 
2001 announced that it would seek FCC approval to purchase Telemundo for $2.7 billion. 25 
Telemundo, a perennial also-ran in the Spanish-language television competition, had 
enjoyed phenomenal success in 2001 with a Colombian-produced prime-time blockbuster, 
Yo Soy Betty la Fea, (‘ I Am Betty the Ugly One”). Betty la Fea became “more than just a 
TV show. The Spanish-language import about an ugly duckling who transforms into a 
beautiful swan lifted Telemundo’s prime time ratings over Univision's for the first time in a 
decade. PTA meetings were rescheduled and dinners delayed to accommodate viewing. 27 
Betty, whose frumpy clothes and thick glasses set her apart from the traditional leading- 
lady on the Spanish telenovela , drew viewers who had never before watched these prime- 
time soaps. 25 Importantly, Betty la Fea drew interest from English-language media as 
well. The Miami Herald , in addition to covering Betty’s success on its front page, ran a 
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contest to find Betty’s homely local look-alike. 29 In some major markets, Betty out- 
performed English-language hit Friends. It became “a cultural phenomenon,” its success 
likened to “the heyday of Dallas.” 30 In terms of the 2001 season, it was “the Survivor of 
the Spanish-language set.” 31 Betty la Fea streaked across both Spanish-language and 
English-language radar screens, a crossover phenomenon with the power to influence both 
sides of the language divide. Before NBC announced its plans to buy Telemundo, it had 
already purchased the English-language rights to Betty La Fea? 2 

Like Univision with TeleFutura, Telemundo also has created a new service aimed at 
younger viewers. In October 2001 Telemundo transformed former cable channel Gems to 
Mun2 (“Mundos”). 33 The new service is aimed at the Hispanic “MTV generation,” 
replacing the novelas and talk shows that had characterized Gems with music programming 
and youthful drama series. 34 (Univision, too, has a cable service, Galavision.) 

The growing Hispanic audience has encouraged new competition. In the fall of 
2000, Henry Pappas, CEO of Pappas Telecasting, announced that it would team with 
Mexico s TV Azteca to launch a third U. S. Spanish language network, Azteca America. 35 
A year later, the new network was “still alive but significantly delayed” 36 following a 
series of technical and financial setbacks. 

Other less ambitious, but noteworthy developments are underway among English- 
language broadcasters seeking to tap the Spanish-language market. In 2001, CBS became 
the first network to offer a soundtrack in both English and Spanish for a regular daytime 
series, making the Spanish-language soundtrack of its soap The Bold and the Beautiful 
available on Secondary Audio Program (SAP). It also added Hispanic characters to the 
cast and added storylines concerning Hispanic issues. 37 In October 2001 , KTKA-TV, 
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Topeka, Kansas, began a local Spanish-language newscast, Contacto Latino, the only 
newscast in Spanish in the market. 38 In March 2002, in Tampa, Florida, “bolstered by the 
area’s growing Hispanic community and its long history of Hispanic newsmakers, Bay 
News 9 launched what it bills as the nation’s first all local news cable channel in 
Spanish.” The channel, Bay News 9 en Espanol, was described as the first of what could 
become replicated nationwide. Debuting with one anchor and one reporter, it will provide 
news on the local Hispanic community, news and weather from Latin America and 
Spanish-language translations of English-language stories reported on Channel 9 News. 40 
English-language cable networks are creating both dubbed and ori ginal Spanish-language 
programs, including Discovery en Espanol, CNN en Espanol, Fox Sports World en 
Espanol, ESPN Desportes, Playboy TV en Espanol, MTV S and HBO Latino 41 

The Transition to Digital Television 

As Spanish-language television matures and expands in the United States, the 
entire U.S. television industry is undergoing the transition from analog to digital under an 
ambitious timetable mandated by the federal government. The transition does not appear to 
be proceeding as quickly as Congress initially had hoped. More than two-thirds of the 
nation's commercial television stations missed the May 1, 2002 deadline for start-up of 
digital broadcasts. 42 Consumers have been lukewarm. As one broadcaster put it, “There’s 
still no real audience equipped for DTV.” 43 Some skeptics wonder whether consumers 
ever will embrace the new technology: at the 2002 NAB Convention, comedian Jay Leno 
joked that "at the present rate, by the next millennium, there could be as many as 75 people 
with HDTV." 44 Assuming it will find a market, however, digital technology could open 
interesting possibilities for both Spanish-language and English-language stations to 
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compete for each other's audiences. Originally aimed at making HDTV, or high definition 
television, compatible with spectrum allocations established for U.S. television by the FCC 
in the 1950s, the development of digital compression techniques has also made it possible 
for American television broadcasters to offer multiple channels of programming over their 
digital spectrum. No longer forced to choose either English or Spanish, will American 
television stations cross the language divide and exploit multicasting as a means of 
reaching new audiences and advertisers? 

The Hispanic Audience: Missed Opportunities for English-Language Broadcasters 
The opportunities presented to American broadcasters by the growth of Hispanic 
households (defined by the Census and by Nielsen as households headed by a person of 
Hispanic origin or descent 5 ) take on added importance when one considers the audience 
fragmentation that has occurred as a result of competition by cable and alternative delivery 
systems. While Hispanic households are somewhat more likely to have 2 or 3 television 
sets than U.S. households overall 46 and have slightly higher VCR penetration rates than 
U.S. television households overall, 47 Hispanic households lag when it comes to cable 
penetration rates. While cable penetration rates among U.S. television households as a 
whole exceed 80%, 48 cable penetration among Hispanic television households is 
significantly lower, only about 63%. 49 Moreover, cable penetration among Hispanic 
households has increased more slowly than cable penetration among American television 
households overall. Between 1 996 and 200 1 , cable penetration for total U.S. homes - 
increased from 65% to 78%. Among Hispanic households, cable penetration during the 
same period grew from 54% to 62%. so In other words, cable penetration among Hispanic 
households has yet to reach the same level as for total U.S. households in 1996. For 
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broadcasters, Hispanic households could represent an important opportunity to staunch 
some of the flow of audience to cable. 

Moreover, the Hispanic audience is young. About a third of U.S. Hispanics are 
under 18 and almost half are under 26. 51 Heads of Hispanic households are on average 
significantly younger than heads of U.S. television households overall. In U.S. Spanish 
Dominant households (those in which adults speak only Spanish or mostly Spanish at 
home), over 36% of heads of- household are under 35. 53 This compares to about 22% of 
total U.S. households headed by those under 35. 54 By contrast, over 33% of the heads of 
total U.S. households are 55+. Fewer than 20% of Spanish Dominant households are 
headed by individuals aged 55+. ss In total U.S. households, persons ranging in age from 
1 8 to 34 make up only about 23% of households. By comparison, persons 1 8-34 make up 
over 27% of total Hispanic households. In Spanish Dominant households, over 30% of 
household members are 18-34. 56 Hispanic and particularly Spanish Dominant households 
present an unusual opportunity for television broadcasters to reach young audiences. 

The Hispanic Audience: Important Realities for Spanish-Language Broadcasters 

The Hispanic audience can be defined in a variety of ways. In the U.S. television 
business it has largely been defined by language. 57 Broadcasters and program suppliers 
operating in an analog environment have been faced with the choice of providing English- 
language programming or Spanish-language programming. However, it is conceivable to 
consider the Hispanic audience other than in terms of language. There may be cultural, 
political, or lifestyle issues beyond language that characterize a Hispanic community or 
communities. Within a household defined as Hispanic or even Spanish Dominant, there 
may be household members who use English most commonly or exclusively, but who 
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share common interests with individuals who prefer Spanish or speak only Spanish^ And, 
large and fast growing as the Hispanic audience may be, the English-language audience is 
larger and is predicted to remain in the majority. Spanish-language broadcasters have as 
much incentive to reach English-language audiences as their English-language counterparts 
have to reach Spanish speakers. 

This takes on particular importance given charges of under-representation or 
misrepresentation of Hispanics on American television. 58 According to a recent report by 
the Screen Actors Guild, despite the growing percentage of Hispanics in the U.S. 
population, Hispanic actors fill only about five percent of prime time roles on English- 
language networks. 59 Moreover, when Hispanics do appear on television, say some 
observers, they are consistently portrayed more negatively. They are stick figures in 
secondary roles or stereotypically cast as lazy, devious, not to be taken seriously or 
dangerous. Few stories reported on network news are about Hispanic Americans, say 
critics, and those stories that do air portray Hispamcs “more often as criminals or 
problematic immigrants than as creative, civic-minded, intelligent individuals.” 61 Such 
stereotyping leads English-language news operations to miss stories important to Hispanic 
audiences, making it more likely that a revolution or riot will be covered than an election in 
Latin America. The perceived or real failures of English-language networks and stations 
to cover news important to Hispanic audiences and to portray the full range of Hispanic 
experiences is likely to be as problematical for Hispanics who speak mostly or only English 
as for Hispamcs who speak mostly or only Spanish. Television stations that broadcast only 
in Spanish are as likely to miss opportunities to reach important English-speaking 
audiences as television stations that broadcast only in English are to miss Spanish speakers 
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who might find English-language programs interesting if only they were accessible. As 
noted previously, Hispanic households are slightly more likely than other U.S. households 
to have multiple television sets and some members even of Spanish Dominant households 
may prefer to watch television in English, rather than in Spanish. 

The Top Ten Hispanic Markets 

Below are figures showing number and percentage of Hispanic TV households in 
Nielsen’s Top Ten Hispanic Markets, along with the percentage of Hispanic households 
that are Spanish Dominant. 63 



Hispanic 

Market 

Rank 


Market Name 


Total TV 
Households 


Hispanic TV 
Households 


% Hispanic 


% Hispanic 
that are 

Spanish Dominant* 


1 


Los Angeles 


5,354,150 


1,573,400 


30 


57.3 


2 


New York 


7,301,060 


1,142,420 


16 


55.7 


3 


Miami 


1,549,680 


555,780 


36 


67.7 


4 


Houston 


1,831,680 


415,440 


23 


57.4 


5 


Chicago 


3,360,770 


413,570 


12 


58.8 


6 


Dallas 


2,201,170 


348,750 


16 


60.1 


7 


San Francisco 


2,426,010 


347,980 


14 


47.5 


8 


San Antonio 


710,030 


309,800 


44 


30.5 


9 


Phoenix 


1,441,660 


271,650 


18 


46.9 


10 


Harlingen 


273,370 


220,080 


81 


55.5 



While all of these markets have substantial numbers of Hispanic homes, in only 
seven of these ten markets are Spanish Dominant homes the majority. While the 
percentage of Hispanic homes in the Top Ten Hispanic Markets varies from a low of 12% 
of homes in Chicago to a high of 81% of homes in Harlingen, Texas, 65 the percentage of 
Hispanic homes that are Spanish Dominant ranges from about 30.5% in San Antonio to 
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67.7% in Miami. 66 In only two of the Top Ten Hispanic Markets, Miami and Dallas, do 
Spanish Dominant households make up 60% or more of all Hispanic households. 67 
Hispanic households do not necessarily prefer or even understand Spanish-language 
programming. A station manager in one border market (Yuma, Arizona-El Centro 
California) recently noted that while five over-the-air signals from Mexico reach his 
market, ten percent of the Hispanics in his market on the U.S. side can’t speak Spanish at 
all and about 80% of Hispanics in the area are bilingual. 6 * 

Survey of the Literature 

With the transition to digital in its early stages and the emergence of the Hispanic 
market a relatively recent phenomenon as well, little has been written about the intersection 
of the two. A discussion of Spanish-language television by John V. Pavlik and Jackie 
Oregel Pavlik published in 1998 in Television Quarterly* 9 touched on the interesting 
possibilities for Spanish-language television in the digital age and suggested that one 
“probable change” would be increased specialization targeting subsets of the U.S. Hispanic 
market Cubans, Mexicans, Puerto Ricans and South Americans. This would be 
important, the authors noted, because Hispanic immigrants were “not likely to be 
assimilated into the English-language mainstream.” 70 While Pavlik and Pavlik took note of 
the ease with which digital broadcasters could simulcast Spanish-language versions of their 
programs, they did not develop this theme beyond noting that KTTV-TV in Los Angeles 
had begun to use SAP to simulcast some of its programming in Spanish, the first and only 
Los Angeles station to simulcast its news programs in Spanish and likely the first of many 
stations that would do so, they predicted, once “digital broadcasting makes simulcasting 
even easier and more accessible” 71 However, Pavlik and Pavlik wrote at a time when the 



0 



80 



Digital En Espanol j ^ 

August 2002 

transition to digital was in its earliest stages and it was difficult, if not impossible, to 
determine whether broadcasters actually were making plans to simulcast or to use digital 
technologies in other ways to cross the English/Spanish divide. 

With the deadline for all stations to be broadcasting digitally come and gone, it is 
not at all clear that broadcasters will use digital capabilities for simulcasting as Pavlik and 
Pavlik predicted in 1998. In response to telephone queries in March 2002, neither ABC, 
CBS nor NBC reported any plhns to use SAP for Spamsh-language simulcasts of network 
news. Indeed, ABC, which had previously experimented with the use of SAP to simulcast 
network news in Spanish, said it had dropped the project in early 2002, due to cost. CBS 
reported it was focusing its SAP efforts on compliance with FCC requirements for Audio 
Descriptive Services for the visually impaired. And NBC responded that it saw no need for 
Spanish simulcasts of its network news in light of its plans to purchase Telemundo. Like 
CBS, NBC is focusing its SAP efforts on Audio Descriptive Services. While Pavlik and 
Pavlik provided an interesting discussion of what broadcasters might do with digital 
capability, the purpose of this study is to begin to find out what broadcasters actually are 
planning. 

Method 

The authors of this study set out to explore what plans, if any, television station 
managers in markets with significant Hispanic populations are making to use digital 
capabilities to compete in multiple languages. Are decision-makers at stations that 
currently broadcast solely or primarily in English considering ways to use multicasting to 
serve the Spanish-language market? Conversely, are decision-makers at stations that 
currently broadcast solely or primarily in Spanish considering ways to use multicasting to 
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serve the English-language market? Digital television has the capability to allow 
programming to flow either direction and to allow licensees to split their channels into 
services that target audiences previously beyond their reach. But are they making plans to 
use this capability to bridge the language gap? 

This study was intended to begin to provide answers to the following questions: 

1 . Are television broadcasters in the largest Hispanic markets making plans to use 
multicasting capabilities to provide programming in both English and Spanish? 
The authors expected that in these markets, at least, some station managers 
would be likely to be considering this possibility, at least to the extent of 
dubbing some or all of their programs from English to Spanish or from Spanish 
to English. 

2. Are managers at stations that currently broadcast only in English or mostly in 
English more likely to be planning to begin multicasts in Spanish than their 
counterparts at stations that broadcast only or mostly in Spanish to begin 
multicasts in English? Given the dramatic growth of the Hispanic population, 
the authors expected that English-language stations would be more likely to be 
planning for Spanish-language broadcasts than would Spanish-language stations 
to be planning for English-language broadcasts. 

3. Are broadcasters more likely to be planning to provide news in another 
language than to provide entertainment programming in another language? - 
Based on those instances where stations have already begun to use SAP and the 
difficulty of making entertainment, particularly comedy, “work” across 
cultural and language barriers, the authors expected that news and information 
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programs would be more likely than entertainment programs to be provided in a 
second language. 

A questionnaire was designed to explore whether and how managers plan to use 
digital technology to broadcast in a second language. (A copy of the questionnaire is 
attached as Appendix A). It asked television managers deemed most likely to lead and 
implement programming decisions at their stations during the transition to digital whether 
they are Very likely or “not very likely” to use multicasting capability for various kinds 
of programming in English and Spanish. Those managers surveyed included General 
Managers, Chief Engineers, Program Directors and News Directors at all stations in 
Nielsen’s Top Ten Hispanic Markets. 72 Surveys were mailed to 572 managers at 143 
stations, based on addresses listed in Bacon’s TV/Cable Directory, 2001. A total of 68 
responses were received, for a response rate of 1 2%. Of the total responses received, 48 
(71%) came from managers at stations broadcasting only or mostly in English. Twenty 
responses (29%) came from managers at stations broadcasting only or mostly in Spanish. 

The data reported here are preliminary. Few stations are on the air with their digital 
signals, and for most the pressing concerns of finding a transmitter site and purchasing and 
installing equipment can be expected to take priority over programming plans. In fact, 
given the origins of the conversion to digital (government-mandated, rather than market- 
driven), it might be expected that compliance, rather than creative innovation, is uppermost 
in the minds of most station managers. In fact, when choosing which managers to survey, 
the authors decided that although Chief Engineers may not normally play a part in 
programming decisions, the transition to digital is still primarily in the hands of engineers. 
What engineers consider technically feasible may well play a significant part in early 
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programming decisions using the new technology. However, the authors hope to follow 
up this initial survey once construction of more digital facilities is completed and more 
consumers have themselves made the transition to digital. At that point, programming and 
business strategies will have been more fully developed. 

Findings 

The highest number of responses came from Chief Engineers, who returned 25 
(37%) of the total completed surveys. General Managers returned 23 (34%) of the total 
responses. Although the questionnaire focused on programming plans, only 1 5 Program 
Directors responded (22% of responses). Although there were specific questions about 
news and information programming, only four News Directors responded (6% of 
responses). There are many possible explanations for the composition of the responses. 

As discussed earlier, it is the authors’ opinion that at the present time the transition to 
digital is still viewed as an engineering task that requires budget support, rather than as a 
programming opportunity that demands strategic program decisions. A number of 
respondents commented that they had not yet discussed plans for multicasting or were 
waiting for direction from group owners. As one respondent put it, “We have not yet been 
informed as to corporate’s plans.” 

Of the General Managers who responded, few seemed to be considering using 
multicasting to cross the language divide. Those GMs who head stations that currently 
broadcast only in English indicated little interest in using multicasting for Spanish- 
language entertainment programs (only 16% said they were very likely to do so). The 
same 16% said their stations were likely to use multicasting for Spanish-language news. 

For GMs at Spamsh-language stations, the numbers were even more striking. None of the 
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respondents said they were likely to use multicasting for English-language enter tainm ent or 
news. Among GMs at stations that currently broadcast in mostly English and some 
Spanish, half said they were likely to use multicasting to provide more Spanish-language 
news or entertainment. However, none of the GMs at those stations that currently 
broadcast in mostly Spanish and some English had plans to use multicasting to provide 
more English-language news or entertainment. 

Among Chief Engineers, ‘the results were similar. About 14% of Chief Engineers 
at stations that currently broadcast only in English said it was very likely that their stations 
would use multicasting for Spanish-language entertainment. About 21 % thought their 
stations might use multicasting to add Spanish-language news. None of the Chief 
Engineers at stations that currently broadcast only in Spanish thought it very likely that 
their stations would use multicasting to add English-language entertainment or news. 
Among Chief Engineers at stations that currently broadcast mostly English and some 
Spanish, about 60% said their stations were likely to use multicasting to add Spanish- 
language entertainment programs, and about 20% of this group said their stations were 
likely to use multicasting for more Spanish-language news. (No responses were received 
from Chief Engineers at stations broadcasting mostly in Spanish with some En gl ish .) 

Among Program Directors for English-language stations, only 20% said it was very 
likely that their stations would use multicasting to add Spanish-language entertainment or 
news. Among Program Directors for Spanish-language stations, none thought it very likely 
that their stations would use multicasting to add English-language entertainment or news. 
Among Program Directors for stations currently broadcasting mostly English and some 
Spanish, 40% said it was very likely that their stations would use multicasting to add 
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Spauish-language entertainment programs, and about 60% thought it very likely that their 
stations would use multicasting to add more Spanish-language news. (No responses were 
received from Program Directors at stations that broadcast mostly Spanish and some 
English.) 

Among the two News Directors responding from English-language stations, one 
thought it very likely that his station would use multicasting to add Spanish-language 
entertainment and news. The sole News Director responding from a mostly English/some 
Spanish station said it was very likely his station would add more English and Spanish 
news and entertainment. The sole News Director responding from a Spanish-language 
station did not think it very likely that his station would use multicasting to add English- 
language news. There were no responses from News Directors at stations that currently 
broadcast mostly Spanish/some English. 

Of General Managers at English-language or mostly English-language stations, 
about a third said it is likely their stations will use multicasting to offer their current 
programs dubbed into Spanish. None of the GMs at Spanish-language or mostly Spanish- 
language stations said their stations were likely to use multicasting to offer current 
programs dubbed into English. 

Among Chief Engineers at English-language stations, only 14% said it was very 
likely their stations would use multicasting to offer current programs dubbed into Spanish. 
That percentage was higher (about 20%) among Chief Engineers at stations that currently 
broadcast mostly English and some Spanish. Among Chief Engineers at Spanish-language 
or mostly Spanish stations, none said it was very likely that multicasting would be used for 
current programs dubbed into English. 
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Of Program Directors at English-language stations, about 20% said it was very 
likely that multicasting would be used for current programs dubbed into Spanish. None of 
the Program Directors at Spanish-language stations said it was very likely that multicasting 
would be used for current programs dubbed into English. 

Of the News Directors responding, none from either English-language or Spanish- 
language stations said it was likely that multicasting would be used for programs dubbed 
into another language. 

Spanish-language television managers on the whole appeared to be more 
enthusiastic about the prospects of digital for expanding offerings in their own language. 
Among GMs at Spanish-language stations, 89% said it was very likely that multicasting 
would be used to offer more Spanish-language entertainment and news. All of the GMs 
responding from stations currently broadcasting mostly Spanish/some English said it was 
very likely they would use multicasting to expand their Spanish-language entertainment 
and news programming. Among GMs at English-language stations, only about 50% said it 
was very likely they would use multicasting to expand their English-language offerings and 
only about 33% said they would use multicasting to add more English-language news. 
Among GMs at stations that currently broadcast mostly English/some Spanish, 66% said it 
was very likely they would use multicasting to add more English-language entertainment 
and news programs. 

Among Chief Engineers at Spanish-language stations, 86% said it was very likely 
they would use multicasting to add more Spanish-language entertainment and news. 

Among Chief Engineers at English-language stations, about 43% said it was very likely 
they would use multicasting to add more English-language entertainment programs and 
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about 29% said it was very likely that they would use multicasting to add more English- 
language news. There were no responses to these questions from Chief Engineers at 
mostly Spanish stations, but among Chief Engineers at mostly English stations, about 25% 
said it was very likely that they would use multicasting to add more English-language 
entertainment or news. 

Among Program Directors from Spanish-language stations, 100% said it was very 
likely that they would use multicasting to add more Spanish-language entertainment and 
news. Among Program Directors from English-language stations, about 80% said it was 
likely they would use multicasting to add English-language entertainment programming, 
about 60% that they were likely to use multicasting to add more English-language news. 
There were no responses from Program Directors at mostly Spanish stations. Among those 
Program Directors from mostly English stations, 40% thought it was very likely that they 
would use multicasting to add more English-language entertainment and about 60% 
thought it was very likely they would use multicasting to add more English-language news. 
The sole News Director responding from a mostly English/some Spanish station said it was 
very likely that his station would use multicasting to add both English and Spanish news 
and entertainment. 

Of the two News Directors from English-language stations, only one said it was 
very likely that his station would use multicasting for either more English-language 
entertainment or news. The sole News Director responding from a Spanish-language - 
station said it was very likely that his station would use multicasting to add more Spanish- 
language entertainment and news. 
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Some of the respondents thought it very likely multicasting would be used for 
home shopping services. Again, the percentage of Spanish-language managers who 
thought this a very likely use of multicasting was significantly higher than the percentage 
of English-language managers who thought it very likely. Among Spanish-language 
Program Directors, half thought it very likely that multicasting would be used for Spanish- 
language home shopping. Among Chief Engineers for Spanish-language stations, about 
28% thought it very likely that multicasting would be used for home shopping in Spanish. 
At English-language stations, only Chief Engineers thought home shopping in English was 
a very likely use of multicasting at their stations— and only 14% of them thought so. 

Two Chief Engineers for English-language stations responded that their stations 
would use multicasting for data services, but did not specify in which language(s) such 
services might be offered. Another Chief Engineer for an English-language station and a 
News Director from a mostly English/some Spanish station said multicasting would be 
used for educational programs for children and adults, some of which would be in Spanish. 
A Program Director for a mostly English station said it would produce documentaries, 
magazine shows and other news and information specials in both English and Spanish, and 
another Program Director for a mostly English station said it might make use of some 
children’s programming in Spanish. Another Program Director for an English-language 
station said it had plans for a children’s channel, an education channel, a news-information- 
public affairs channel, a Florida channel and a PBS simulcast, but did not specify the - 
language(s) to be used. A General Manager for a mostly English station said it had plans 
to use multicasting for PBS programming and local educational, arts and cultural service, 
but did not specify in which language(s). Another GM at an English-language station said 
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it would multicast all urban programming (music and youth oriented progra mmin g) but 
did not indicate in which language(s). Multiple respondents reported that their stations 
had no plans to multicast or that there had been no discussions about plans to multicast. 
One respondent, a Chief Engineer at an English-language station, probably summarized 
best what many managers appear to believe: “The business model for DTV is not at all 
clear the technical advantages are obvious. How it will affect revenue streams is not.” 

Discussion and Conclusion 

It appears that managers of some English-language stations in the largest Hispanic 
markets are considering using multicasting to add Spanish-language news and 
entertainment or to offer their current programs dubbed into Spanish. However, the 
percentage of managers at English-language stations who appear prepared to cross the 
language divide in search of new audiences is by no means a majority. Among GMs at 
English-language stations, only half see multicasting of Spanish-language entertainment as 
very likely, and only about a third think it is very likely that multicasting will be used to 
add Spanish-language news programs or to offer current programs dubbed into Spanish. 
Among Chief Engineers at English-language stations, the percentages are much smaller — 
only about 14% see adding Spanish-language entertainment or dubbed programs as a likely 
use of multicasting, and only about 21% predict Spanish-language newscasts will be added. 
Fewer Program Directors at English-language stations (only 20%) seem as confident as 
GMs that multicasting is likely to be used for Spanish-language entertainment or current 
programs dubbed into Spanish or to add Spanish-language news. Based on the limited 
responses of News Directors at English-language stations, only one of two think it very 
likely that multicasting either Spanish news or entertainment was very likely. 
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Among Spanish-language managers, none appear to think that multicasting will be 
used to cross over into English — either to add English-language entertainment or news or 
to offer current programs dubbed into English. 

These preliminary results may indicate only that it is too early to tell what the 
transition to digital will mean for the English/Spanish program divide. Right now, most 
stations may be too preoccupied simply with the logistics and costs of building and 
equipping their digital facilities to be able to consider the opportunities that digital may 
ultimately present. Certainly consumers have not yet made the investment in digital in 
significant enough numbers to warrant ambitious multilingual responses from broadcasters. 

However, if conclusions may be drawn from these preliminary and limited survey 
results, these appear to be the answers to the questions posed. 

1 . Are television broadcasters in the most important Hispanic markets making 

plans to use multicasting capabilities to provide programming in both English 
and Spanish? & 

Among English-language broadcasters in the Top Ten Hispanic Markets, a significant 

number, but not a majority of managers have plans to use digital capabilities to cross the 

language divide. Spanish-language managers universally appear to be intent on expanding 

their Spanish-language offerings and to have no plans to cross over into English. 

2. Are managers at stations that currently broadcast only in English or mostly in 
English more likely to be planning Spanish-language multicasting than their 
counterparts at stations that broadcast only or mostly in Spanish? 

As predicted, managers of English-language stations appear more likely to have plans for 

multicasting in Spanish than do Spanish-language managers for multicasting in Eng lish 

Survey results support the theory that the dramatic growth of the Hispanic population in 

the U.S. has made Hispanics “the new consumers” that English-language broadcasters 
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want to reach. However, the reverse does not seem to be true of Spanish-language 
broadcasters, who appear convinced that loyalty to Spanish will continue to be robust and 
that their audiences will not disappear any time soon as the result of assimilation. 

3. Are broadcasters more likely to provide news programs in another language 
than to provide entertainment programming in another language? 

Results of the survey did not support the expectation that news programs in Spanish or in 

English were a more likely cross-language use of multicasting than entertainment 

programs. Neither GMs, Chief Engineers, Program Directors nor News Directors at 

English-language stations considered multicasting of Spanish-language news more likely 

than multicasting of Spanish-language entertainment. Indeed, among Chief Engineers at 

mostly English stations, about twice as many thought it very likely that multicasting would 

be used for more Spanish-language entertainment as for more Spanish-language news. 

Only Program Directors at mostly English/some Spanish stations thought multicasting was 

more likely to be used for more Spanish-language news (60%) than for more Spanish- 

language entertainment (20%). None of the managers at Spanish-language or mostly 

Spanish stations saw any likelihood of using multicasting to add either entertainment or 

news in English. 

As it now stands, a significant number of managers of English-language stations 
appear to be interested in Spanish-language multicasting, but they are not in the majority. 
Managers of Spanish-language stations appear to have no interest at all in programming in 
English. As American television makes the transition to digital, English-language and 
Spanish-language television stations continue to live in parallel, but separate, worlds— 
with little interest yet in crossing the language divide. 
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Appendix A 



Please take a few minutes to answer some questions about your station’s plans for the transition 
to digital television. Your responses will be used for purposes of academic research on the 
transition to digital television, and neither you nor your station will be identified in compiling or 
reporting results of this survey. We appreciate your help. 

1 - What is your position? 

General Manager News Director 

Chief Engineer Program Director 

2. Which of the following best describes the language in which you currently provide 
programming? 

All English AH Spanish 

Mostly English/some Spanish Mostly Spanish/some English 

3. If you plan to use your digital signal to broadcast multiple channels at least some of 
the time, which of the following uses are you most likely to make of additional 
channels? 



Very likely Not very likely 



(a) More Spanish language entertainment 

(b) More English language entertainment 

(c) More Spanish language news 

(d) More English language news 

(e) Our current programs dubbed into English 

(f) Our current programs dubbed into Spanish 

(g) Home shopping in English 

(h) Home shopping in Spanish 



Other (please briefly describe): 



Please return by mail (prepaid envelope enclosed) or fax to: (305) 919-5215 

Professor Humberto Delgado/Professor Lorna Veraldi 
Florida International University 
Department of Journalism and Broadcasting 
Biscayne Bay Campus 
North Miami, FL 33181 
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Abstract 

This paper focuses on the implications that multiple 
signals/services inherent in digital television broadcasting introduce 
into cable carriage of local commercial television stations. It 
raises two main research questions: (1) What are the implications of 

multiple signals on the must-carry rules? (2) What do these 
implications reveal about the constitutionality of digital must-carry 
rules? Three main issues are addressed: capacity issues, duplicative 
programming, and primary signal/program-relatedness . Each issue 
reveals the conflicts between any variant of the digital must-carry 
rules and the First Amendment. 
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Digital television broadcasting (DTV) promises sharper, wider, 
better, and more pictures. In some areas across the country, DTV 
already is delivering on those promises. But DTV also is delivering 
problems. The primary stakeholders in the transition to DTV, namely 
broadcasters and cable system operators, have divergent views on how 
to carry out this transition into the digital environment. They do 
not question the possibilities inherent in DTV; those already can be 
seen. They question each other's roles and responsibilities in the 
DTV landscape. 

This is not the first problem between cable system operators and 
broadcasters. However, the relationship was not initially 
troublesome. From its inception in the late 1940s, community antenna 
television (CATV) - cable television's predecessor - merely 
transmitted local television signals via coaxial cable to distant and 
isolated communities for a minimal fee. Initially, broadcasters were 
elated; a larger audience translated into increased revenue. The 
relationship started to change once cable system operators began to 
import distant signals via high-frequency, microwave antennas. The 
distant signals increased competition and started to drive a wedge 
between broadcasters and cable system operators. Such resentment 
would be the start of a long-fought battle that is currently carrying 
into the DTV transition. 

As the nation enters into a new DTV landscape, this touchy 
relationship between cable system operators and broadcasters is 
increasingly exacerbated. The digital environment revives old 
dilemmas and introduces new predicaments. A specific new predicament 
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regards television broadcasters' multiple digital signals/services 
vis-a-vis cable system operators' current must-carry obligations. As 
the DTV transition deadline approaches, the FCC has before it a range 
of issues - new and old - with which to contend. It is within this 
context that this research paper focuses on one of the primary issues 
facing cable system operators and broadcasters in the impending DTV 
multiple signal/service landscape - digital must-carry. 

This paper examines the multiplicity of problems inherent in 
digital must-carry. Section I contains a brief history of cable 
regulation and legislation. Specific emphasis is placed on the 
original must-carry rules and on the Cable Television Consumer 
Protection and Competition Act of 1992. The Supreme Court's two 
decisions regarding original must-carry rules are reviewed, with 
special attention given to the Court' s opinion that must-carry rules 
are content-neutral and consistent with the First Amendment. Section 
II discusses digital television broadcasting. This section provides 
an overview of the transition process to DTV. It also presents the 
opportunities inherent in the new digital landscape, namely multiple 
signals/services. Section III follows with an analysis of digital 
must-carry and multiple signals with regard to the First Amendment. 
Three specific issues - channel capacity, duplicative programming, and 
primary signal/program-relatedness - are raised. Each issue addresses 
the conflicts between digital must-carry and the First Amendment. 
Section IV concludes and reiterates why digital must-carry is 
unnecessary and potentially unconstitutional, that is, it violates 
cable system operators' First Amendment rights. That violation is 
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indeed content-based and does not further a compelling government 
interest . 

Brief History of Cable Regulation and Legislation 

The digital must-carry proposal is the DTV variation of the 
original must-carry rules, which will be discussed below. However, a 
long line of legislation and regulations has preceded this current 
proposal. With regard to the relationship between cable and broadcast 
television, these rules have had one major goal: the preservation of 
free, over-the-air broadcast signals for people who cannot afford 
cable television (Quincy v. FCC, 1985) . Initially, the FCC did not 
exert its authority over CATV, claiming the technology did not use the 
public airwaves and was not under its jurisdiction (Quincy v. FCC, 
1985). The FCC perceived probable danger to broadcasting's further 
development only after broadcasters began to protest that CATV was 
siphoning programming. Hence, the Commission began to exert its 
jurisdiction over CATV as early as 1962 in Carter Mountain 
Transmission Corporation v. FCC , insisting that regulation of CATV was 
necessary to ensure broadcasting's successful future. Importation of 
a distant signal, the FCC reasoned, could lead to the demise of the 
local broadcasting station (K. Cooper, 1993; F.L. Smith, 1990; US: 
Cable Television) . 

Three years later, the FCC issued its First and Second Cable 
Television Report and Orders (R&Os) . These rules provided for the 
protection of local broadcast television signals. The FCC mandated 
signal carriage of television signals on all cable systems, whether or 
not served by microwave; nonduplication of programming; and 
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limitations on the importation of distant signals. The Supreme Court 
subsequently upheld and affirmed the FCC' s jurisdiction over cable 
television. In its 1972 Cable Television R&O, the FCC softened some 
of the previous rules regarding signal importation and nonduplication 
but maintained the signal carriage requirement (Quincy v. FCC, 1985; 
Cable Television Fact Sheet; J. Cooper; K. Cooper; F.L. Smith; US: 
Cable Television) . 

Twelve years later, the Cable Communications Policy Act of 1984 
deregulated cable rates and streamlined the entire franchise renewal 
process. But for one regulation, cable television was essentially a 
liberated industry. In effect, this must-carry rule served to 
establish a safeguard for local, over-the-air broadcast television 
signals and was highly controversial. 

The original must-carry rules, as established by the first and 
second cable television R&Os, mandated full carriage of all local 
television signals within 35 miles of the system' s respective 
community. This regulation included all stations in the same 
television market and all stations "significantly viewed in the 
community" (Quincy v. FCC). Cable system operators claimed First 
Amendment violations, but the FCC denied the claims. In Quincy v. FCC 
(1985) , however, the United States Court of Appeals for the District 
of Columbia Circuit concluded that the must-carry rules were 
"fundamentally at odds with the First Amendment and, as currently 
drafted, can no longer be permitted to stand" (p. 4) . The court 
maintained that the FCC had failed to prove that cable television was 
a real threat to broadcasting's success and that the must-carry rules 
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were not narrowly tailored "to justify their [FCC] substantial 
interference with First Amendment rights' 7 (p. 38) . 

By 1992, however, cable's influence had grown and over 60 percent 
of American households subscribed to cable services (US: Cable 
Television) . Politicians, industry officials, and public interest 
groups decried cable's excessive market power. Congress then enacted 
the Cable Television Consumer Protection and Competition Act of 1992 
(1992 Cable Act) . In addition to re-regulating cable rates and 
imposing ownership and access rules on cable systems, the Act revived 
the must-carry rules. This time, the Act requires cable systems to 
allot up to one-third of their channel capacity to local television 
stations' signals (including low-power and non-commercial stations). 
Once the one-third allotment is filled, cable system operators are 
free to choose which local stations - if any more - they will carry. 1 
The Act also includes two carriage stipulations. The carried signals 
have to be in their entirety, including primary video and accompanying 
audio and closed captioning information. If the station includes 
program-related content in the vertical blanking interval (VBI), 2 that 
information also is classified as must-carry. 

Also included in the 1992 Cable Act was a retransmission consent 
policy, whereby cable operators could not retransmit the signal of a 
local broadcast television station without the station' s prior consent 
and compensation. A broadcast station was given the option of 
choosing either must-carry or retransmission consent in three-year 
intervals. Were the cable operator and the broadcaster not to reach 
an agreement on retransmission consent, the station would not be 
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carried for the next three years; then it would be free to choose 
again which option it would apply to its signal (R&O Adopting 1992 
Cable Act Rules, 58 FR 17350) . By establishing must-carry and 
retransmission consent, Congress advocated three interrelated 
interests: "(1) preserving the benefits of free, over-the-air local 
broadcast television, (2) promoting the widespread dissemination of 
information from a multiplicity of sources, and (3) promoting fair 
competition in the market for television programming" (Turner v. FCC, 
sect . III-A) . 

Clearly, the 1992 Cable Act would turn out to be a highly 
controversial issue for both cable system operators and for 
broadcasters. Although the rules differed from the original must- 
carry rules, cable operators nevertheless challenged the 
constitutionality of the must-carry rules all the way to the Supreme 
Court (Turner Broadcasting System, Inc., et al., Appellants v Federal 
Communications Commission, et al . , 1994 [Turner I]). The Court 
upheld the District Court' s standard of scrutiny regarding the must- 
carry rules. The appellants (cable operators) argued the rule 
interfered with their speech and warranted strict scrutiny because it 
was content-based. However, the Court maintained the rule was content- 
neutral 3 and consistent with the First Amendment, under an intermediate 
standard of scrutiny set forth in United States v. O'Brien. "Under 
O'Brien, a content-neutral regulation will be sustained if it furthers 
an important governmental interest that is unrelated to the 
suppression of free expression and the incidental restriction on 
alleged First Amendment freedoms is no greater than is essential to 
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the furtherance of that interest" (Turner v. FCC, 1994, sect. III-A) . 
The Court's content-neutrality decision claimed the distinction 
between speakers (broadcasters versus cable system operators) was not 
based on content but on "the recognition that the services provided by 
broadcast television have some intrinsic value 4 and, thus, are worth 
preserving against the threats posed by cable" (Turner v. FCC, 1994, 
sect. II-C) . The Court, however, considered the record insufficient 
regarding the narrowness of the must-carry rules. It vacated the 
District Court's judgment and remanded the case for further 
proceedings . 

The District Court conducted additional fact-finding and again 
granted summary judgment in favor of the government. On direct appeal 
(Turner Broadcasting System, et al . , Appellants v. Federal 
Communications Commission et al . , 1997 [Turner II]), the Supreme Court 

affirmed, 5 to 4, the District Court's ruling. The must-carry rules 
furthered important governmental interests set forth in the Cable Act. 
The rules did not burden substantially more speech than necessary, the 
Court maintained, and were narrowly tailored. The Court granted 
substantial deference to Congress' justification for the must-carry 
rules . 

Hence, the must-carry rules set forth in the 1992 Cable Act and 
upheld in Turner I & II form the current framework under which digital 
television broadcasting will evolve. 

Digital Television Broadcasting 

The Telecommunications Act of 1996 delineates the transition 
process to digital television broadcasting ( DTV) . The FCC officially 
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began the transition process in 1996 by assigning existing 
broadcasters a new DTV license and an additional six megahertz (MHz) 
of spectrum. Broadcasters retain their current six MHz analog 
spectrum, in addition to the six MHz digital spectrum. Broadcasters 
will have until the transition deadline, 2006, to determine how best 
to use their digital spectrum. By retaining the analog spectrum and a 
consistent revenue stream, broadcasters have the flexibility to 
experiment with the digital spectrum, purchase necessary and relevant 
equipment, and develop programming (Charting the Digital, 1998). 

The FCC also has implemented a graduated transition schedule, 
whereby affiliated stations in larger markets (1-10) must transmit a 
digital signal by May 1, 1999. "The same network affiliates in 
markets 11 through 30 must be on the air by November 1, 1999. All 
other commercial stations must be on the air by May 1, 2002" (Charting 
the Digital, 1998, p. 9). The schedule also includes a graduated 
simulcast requirement, beginning in 2003. Broadcasters will simulcast 
their analog signal with their digital signals until the transition is 
complete. The FCC recently has revised some of its original DTV 
transition rules to speed up the entire process. (FCC Acts to 
Expedite, 2001) . Notwithstanding, several stations already have filed 
for extensions or waivers to the aforementioned deadlines. 

This DTV transition schedule marks the trajectory to a new, 
enhanced communications environment. DTV provides more than the 
current analog system: more resolution lines, more of a viewable 
picture area, more pictures, more options. DTV also provides 
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broadcasters with a variety of business opportunities; the main 
offering, however, revolves around multiple signals/services. 

Broadcasters have several DTV transmission alternatives. High- 
definition television, or HDTV, is one of them. HDTV allows 
broadcasters to transmit twice the picture resolution and six times 
more data than that of an analog signal. The result is a better and 
wider picture, with enhanced audio (Charting the Digital, 1998). For 
broadcasters to transmit an HDTV signal, they must use the entire six 
MHz digital spectrum allotted to them. 

Using the entire allotted spectrum for one enhanced signal may 
not be very profitable for broadcasters, however. Instead, they can 
offer a variety of services in that six MHz. One broadcaster, for 
example, can transmit - in place of a single HDTV signal - five 
digital standard definition television (SDTV) signals. These SDTV 
signals are far more enhanced than the current national television 
standards committee (NTSC) signal and allow the broadcaster to 
multiplex programming. In place of one video output, for example, a 
broadcaster can transmit five channels of programming. 

In addition to providing more television signals, broadcasters 
may provide interactive video and data services. These "ancillary and 
supplementary" services include subscription television programming, 
computer software distribution, data transmissions, interactive 
services, paging services, classified advertising, and other revenue- 
generating services. These options are not mutually exclusive. A 
broadcaster may choose to offer these services simultaneously or to 
alternate services throughout its broadcast day. It can supplement 
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video services with data, music, purchasing options, etc. It also can 
time-shift its services throughout its multiple channels, thereby 
allowing consumers to watch a given program on another of its channels 
if he/she missed it at a specific time and place (Charting the 
Digital, 1998 ) . 

Multiple Signals, Digital Must Carry, and the First Amendment 

Whereas the analog environment mainly focuses on a single, 
primary signal (video with accompanying audio) , the digital television 
environment introduces multiple signals and services. These 
innovations are not available within the analog environment. Hence, 
this multiplicity of signals/services is the main implication of 
digital television broadcasting, as it pertains to cable carriage. 

This paper focuses on the implications of DTV' s multiple 
signals/services on cable carriage of local commercial television 
stations. It raises two main research questions: 

RQ1 . What are the implications of multiple signals on the must- 
carry rules? 

RQ2 . What do these implications reveal about the 
constitutionality of digital must-carry rules? 

The subsequent discussion attempts to answer these questions by 
analyzing digital must-carry against the current statutory framework. 
Some scholars (Geller, 1995) claim the Court was remiss in classifying 
the must-carry rules as content-neutral regulation, hence subject to 
intermediate scrutiny, when the rules are, in fact, based on content. 
This paper accepts the position that digital must-carry, similar to 
the original must-carry rules, is a content-based regulation. The 
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discussion will show further that, although the digital must-carry 
issue must be evaluated against the current statutory framework, the 
must-carry framework itself is flawed and has little place in the 
digital context. 

This new digital landscape, of which multiple signals is a major 
part, introduces three issues vis-a-vis current must-carry regulation. 
These include channel capacity issues, duplicative programming, and 
primary signal/program-relatedness . Both cable system operators and 
broadcasters have divergent views as to how these issues should be 
managed in the DTV transition and thereafter. Broadcasters maintain 
that cable operators must carry both the analog and digital signals 
during the transition. Cable operators contend they are not required 
to carry both signals (First R&O, 2001, It 10) . This section, 
therefore, seeks to explain the three issues and to present what 
actions the FCC recently has taken to compensate for the new 
dimensions of DTV services. First Amendment implications also are 
discussed, revealing that digital must-carry indeed refers to content 
and deserves a heightened level of First Amendment scrutiny. 

Channel Capacity 

The current analog must-carry rules rely on a cable system's 
usable activated channel capacity to determine the carriage 
obligations of cable operators. The 1992 Cable Act defines activated 
channels as "channels engineered at the headend of a cable system for 
the provision of services generally available to residential 
subscribers of the cable system, regardless of whether such services 
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are actually provided" (Quoted in R&O Adopting 1992 Cable Act Rules, 

58 FR 17350, SI 7) . 5 The FCC has adopted this definition for DTV, but 
it concedes there are difficulties in calculating channel capacity for 
must-carry purposes in the digital context. Changes in compression 
technology and transmission modes (between HDTV and SDTV) , for 
example, may alter a cable system's channel capacity (First R&O, 2001, 
sect. V-A SI 39) . 

Based on the current statutory framework, the crux of any variant 
of the current must-carry regulations must rest on this notion of a 
cable system's usable activated channels. In Turner II, the Court 
found cable operators had not been adversely affected by must-carry 
impositions. Cable operators satisfied their must-carry obligations 
87 percent of the time by simply filling previously unused channels. 
Five percent of cable systems nationwide were forced to drop an 
average of one service from their programming (sect. 2-B) . Whereas 
one programming service drop-rate may seem minimal, it nonetheless 
entails interference with a cable operator's editorial discretion. A 
cable operator is forced to choose which programmer to carry on its 
system. This editorial discretion is further complicated in light of 
recent technological developments within the cable industry. 

Over the past several years, cable system operators have invested 
billions of dollars to upgrade and enhance their infrastructure with 
the goal of offering interactive services. These enhanced services, 
the FCC has decided, are included in the definition of "usable 
activated channels" for must-carry purposes (First R&O, 2001, sect. V- 
A T 41) . This inclusion of enhanced services in the definition of 
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"usable activated channels" has resulted in conflict. Broadcasters 
maintain cable operators' obligations to local television must be 
maintained, despite their investment in other services. Cable 
operators, on the other hand, insist they are channel-locked, in light 
of allocation of resources to other services, and cannot increase 
capacity for obligatory carriage purposes. They claim cable operators 
stand to lose billions of dollars if they are forced to displace 
enhanced services for more local broadcast television signals 
(Legislative Affairs, 2001). Broadcasters oppose cable operators' 
claims, insisting recent infrastructure upgrades preclude cable 
operators from claiming channel-locked status (Reply Comments of 
NAB/MSTV/ALTV, 2001) . 

Nonetheless, transitional digital must-carry places a grave 
imposition on cable operators' channel capacity, and hence on their 
editorial autonomy. As far back as Quincy v. FCC (1985), the district 
court acknowledged "the interference with Quincy' s [cable operator] 
editorial autonomy, a value protected by the First Amendment, does not 
disappear with an increase in channel capacity" (note 28). Quincy 
abolished the original must-carry rules, and Turner upheld a revised 
version of the rules. Ironically, in Turner, the Court asserted that 
the must-carry provisions did "interfere with cable operators' 
editorial discretion by compelling them to offer carriage to a certain 
minimum number of broadcast stations" (Turner I, 1994, sect. II-C) . 
Those burdens, the majority opinion insisted, were content-neutral, 
not based on the programmer's content. The minority opinion, on the 
other hand, affirmed the content-based nature of the rules. 
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"Preferences for diversity of viewpoints, for localism, for 
educational programming, and for news and public affairs all refer to 
content" (Turner I, 1994, minority opinion sect. I-A) . Despite the 
obvious link to content and the preference for locally-originated 
programming, the Court deferred to Congress' findings. 

However flawed the Court's decision to classify must-carry under 
the classification of content-neutrality, the current rules do serve 
as the basis for reviewing the DTV transition and the relationship 
between cable system operators and broadcasters. Albert Lung (2000) 
maintains, "[I]n light of the Court's liberal interpretation of 
content-neutrality, a DTV must-carry scheme will be regarded as 
content-neutral and subject only to intermediate scrutiny .... 

[T]he rule will be a direct product of the analog must-carry scheme" 
(Sect. IV-A 5 1-online). Based on this current framework, then, any 
digital must-carry imposition, where cable operators are obligated to 
carry more than one signal/service of each local television 
broadcaster, thereby precluding carriage of some non-local 
programming, undermines cable operators' autonomy and editorial 
discretion. These burdens on channel capacity are magnified in the 
digital context, where each broadcasters has the newfound possibility 
of transmitting multiple signals. These burdens indeed are based on a 
preference for supposed value of local television content. 

Duplicative Programming 

The 1992 Act establishes a substantial duplication policy 
regarding carriage of local broadcast television stations. "A cable 
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operator shall not be required to carry the signal of any local 
commercial television station that substantially duplicates the signal 
of another local commercial television station which is carried on its 
cable system, or to carry the signals of more than one local 
commercial television station affiliated with a particular broadcast 
network" (Section 614-B-5) . Substantial duplication, for these 
purposes, denotes simultaneous broadcasting of identical programming 
for at least 50 percent of a broadcast week. In the analog context, 
the concern has focused on inter-station duplication. The digital 
environment, however, shifts the focus of this substantial duplication 
requirement from an inter-station emphasis to intra-station 
duplication . 

Some scholars (Lung, 2000) and industry participants (NPRM DTV 
Carriage, FCC 98-153 sect. IV-H T 70) suggest the substantial 
duplication policy does not apply to signals originating from within 
any given station. The legislative phrasing, they say, identifies 
signals from "another" station, not signals from "within" a station. 
Hence, carriage of broadcasters' digital signals is not within the 
constraints of this substantial duplication policy, and all of a local 
broadcaster's signals must be carried. It is important to note, 
however, that before the transition to DTV, multiple video signals 
originating from a single station were not technologically possible. 
DTV' s multiple signals/services introduce this new dimension. 

Focusing on the source of the duplication, instead of the duplication 
itself, further eclipses cable operators' rights. Duplicative 
programming is duplicative, regardless of its source. Whether inter- 
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or intra-duplication, the essence of this policy also relates to the 
reproduction of local content. 

Duplication increases in significance during the latter part of 
the DTV transition. April 1, 2003, begins a graduated simulcasting 
requirement, where local broadcast stations must simulcast at least 50 
percent of their analog transmission in digital. In 2004, the 
simulcast requirement increases to 75 percent, and by 2005, stations 
must simulcast 100 percent of their analog signal. One hundred 
percent simulcasting continues until the stations return their analog 
channel to the government in 2006 (NPRM DTV Carriage, FCC 98-153). 

Based on the substantial duplication policy, it is apparent that the 
FCC' s simulcasting requirements may be in direct conflict with said 
policy (Lung, 2000). The FCC' s own rules contradict themselves, in 
that must-carry rules call for non-duplication based on content, while 
demanding a simulcasting requirement that essentially duplicates the 
content of the analog programming stream. In effect, both the must- 
carry rule' s substantial duplication policy and the simulcasting rule 
both pertain to content. 

The substantial duplication policy, therefore, has First 
Amendment implications that multiply in the digital arena. 

Ironically, the FCC proclaims the virtues of the substantial 
duplication policy, asserting it strives "to preserve a cable 
operator's editorial discretion while ensuring that the public has 
access to a diversity of local television signals" (First R&O, 2001, 
sect V-D, 5 66) . It is unclear how the FCC purports to preserve cable 
operators' editorial discretion by placing limits on the content cable 



114 



A Multiplicity of Problems in DMC - 19 



operators are free to carry on their systems. The FCC itself 
acknowledges that "cable operators could be required to carry double 
the amount of television stations, that will eventually carry 
identical content, while having to drop various and varied cable 
programming services where channel capacity is limited" (NPRM DTV 
Carriage, FCC 98-153). It is also unclear how the FCC claims to 
ensure a diversity of voices in the marketplace when its substantial 
duplication policy limits the number of players to whom particular 
communities may be exposed. In light of the incongruities in its own 
rules, the FCC has reaffirmed the importance of resolving these 
duplicative programming concerns. However, it has reserved rulemaking 
in this regard until it receives further definitive information (First 
R&O, 2001, sect. V-D, 69). 

Primary Signal /Program- Relatedness 

The duplicative programming issue raises another concern 
regarding which of the multiple signals is the primary video. The 
1992 Cable Act requires cable operators to carry a broadcaster's 
entire primary video signal, along with any accompanying audio and 
closed captioning information (sect. 614, 3-A) . Whereas in the analog 
context, the primary video classification is rather straightforward, 
the digital context's multiple video streams and transmission options 
pose a more difficult distinction. The primary video distinction 
essentially calls for a classification of programming content. 

The FCC says the statutory language regarding primary video 
implies there is content within the signal that is not subject to 
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carriage. The analog signal produces one "video broadcast product," 
and even within this analog context, the FCC maintains, not all of a 
broadcaster' s signal is entitled to carriage (First R&O, 2001, sect. 
V-C SI 47) . It stands, therefore, to reason, by extension of the 
current statutory framework, that not all of a digital broadcaster' s 
video content will be subject to carriage. When a broadcaster decides 
to offer multiple streams of programming, instead of one single HDTV 
signal, there must be a distinction between which service constitutes 
primary video for carriage purposes. The FCC adheres to the common 
dictionary definition of "primary" as "'First or highest in rank, 
quality, or importance' and 'Being or standing first in a list, 
series, or sequence' " (First R&O, 2001, sect. V-C SI 54). The FCC 
thus has concluded that one video stream constitutes primary video. 

The FCC further has designated it as the digital broadcaster's 
responsibility to classify which video stream is its primary video 
(First R&O, 2001, sect V-C SI 54) . 

This primary video designation also is essential to establishing 
that the must-carry rules - and any digital must-carry rule - are 
content-based regulations. FCC Commissioner Susan Ness dissents in 
part with this single-stream interpretation of primary video: "[It] 
could have the odd result of requiring broadcasters and cable 
operators to continuously examine broadcasters' content to determine 
whether the signal is primary video, program related, or something 
else" (First R&O, 2001, sect. II - dissenting). 

In addition to carrying the digital broadcaster's primary video, 
cable operators must carry program-related content. Traditionally, 




116 



A Multiplicity of Problems in DMC - 21 



program-related content (such as closed captioning) has been included 
in the vertical blanking interval, but the VBI does not exist in DTV . 
The FCC has revised the VBI information in the current statute to 
coincide with the new DTV landscape. In place of the VBI, stations 
more likely will provide program- related content via data applications 
(First R&O, 2001, sect. V-C, 5 60). 

DTV' s multiple services introduce non-broadcast-related content, 
such as data and interactive services. These data streams, according 
to the FCC, may or may not be program-related (First R&O, 2001, sect. 
V-C 5 48). These ancillary and supplementary services are not 
mentioned in the 1992 Cable Act; however. Section 336 of the 
Telecommunications Act of 1996 makes reference to such advanced 
television services; it maintains that "no ancillary or supplementary 
service shall have any right to carriage" under the must-carry rules 
(NPRM DTV Carriage FCC 98-153, 1998, sect. IV-J <1 72). The DTV Fifth 
R&O defines these ancillary services as "any service provided on the 
digital channel other than free, over-the-air services" (Quoted in 
First R&O, 2001, sect. V-C 5 59). DTV, as mentioned above, provides 
broadcasters the opportunity to engage in computer software 
distribution, data transmissions, interactive materials, aural 
messages, paging services, subscription video, and a panoply of other 
ancillary and supplementary, fee-based services. The FCC has 
concluded that these ancillary and supplementary services are not 
entitled to mandatory carriage in the digital arena (First R&O, 2001, 
sect. V-C 5 59). Hence, the only content that is considered program- 
related for the purposes of must-carry include "closed captioning 
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information, program ratings data for use in conjunction with the V- 
chip functions of receivers. Source Identification Codes ("SID Codes") 
used by Nielsen Media Research in the preparation of program ratings, 
and the channel mapping and tuning protocols that are part of PSIP" 6 
(First R&O, 2001, sect. V-C SI 61). All of these designations refer to 
content . 

In order for non-primary video content to be considered program- 
related, it must pass the three-part test enumerated in WGN 
Continental Broadcasting v. United Video (693 F.2d 622). First, the 
same viewers who are watching the primary video must be the ones to 
which the broadcaster directs the content. Second, the content must 
be available in concurrence with the primary video. Third, the 
content must be essential to the primary video (693 F.2d 622; First 
R&O, 2001, sect. V-C 1 61). The broadcaster must prove the ancillary 
services meet all three criteria in order to classify as program- 
related content and entitled to carriage. Similar to the primary 
video designation, the program-relatedness test also relies solely on 
content for digital must-carry purposes. 

It is plain to see that every critical aspect of the must-carry 
rules and of any transitional digital must-carry rule places undue 
restrictions on cable operators' editorial discretion and that this 
restriction is indeed based on content. Such restrictions call for a 
heightened level of First Amendment scrutiny. 
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Conclusion 

Based on the preceding discussion, one can easily see the 
multiplicity of problems inherent in digital must-carry. Carriage of 
broadcasters' multiple signals and service options places undue 
burdens on cable operators' channel capacity. Those burdens are 
indeed content-based, giving preference to local content over cable 
network programmers' content. Furthermore, the simulcasting 
requirement of the DTV transition process and the FCC' s attempts at 
remedying this inconsistency with its substantial duplication policy 
highlight the content-based flaws in original must-carry legislation. 
Moreover, the primary video designations the FCC has established - 
along with the program-relatedness distinctions - reveal that every 
aspect of must-carry legislation applies to giving preferential 
treatment to local broadcasters' content. 

Nevertheless, the Court upheld such an obvious First Amendment 
violation. Henry Geller (1995) proposes that the Court's minority 
opinion "found that the must-carry provisions meet a legitimate, but 
not a compelling, government interest and, therefore, would not 
survive strict scrutiny analysis" (1 28). The Court, Geller claims, 

accorded substantial deference to Congress - its co-equal branch - to 
avoid "a fourth round on the must-carry controversy" (T 16) . Had the 
Court found must-carry to be content-based, as indeed it is, it would 
have encountered various difficulties with the strict scrutiny 
analysis. The Court would have had to demonstrate that the must-carry 
rules were narrowly tailored to meet a compelling government interest 
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to justify its interference with cable system operators' First 
Amendment freedoms. 

DTV' s multiple signals/services expose the inherent flaws in the 
original must-carry rules. Even the President's Advisory Committee on 
Public Interest Obligations of Digital Television Broadcasters (1998) 
maintains multiple digital signals "allow[s] broadcasters to compete 
with other multichannel media such as cable and direct broadcast 
satellite systems" (p. 4). DTV broadcasters' signals resist 
degradation. "The primary reason cable systems began carrying 
broadcast signals was to eliminate broadcast signal degradation and 
deliver better pictures to their subscribers over longer distances. 
Digital transmission provides a perfect picture to a set" (Donahue, 
Allen, and Larsen, 2000, p. 42). 

In addition to the resistance to degradation, DTV signals also 
place broadcasters on almost an equal footing with other television 
programming options. Some might say that until DTV, broadcasters 
could not profitably compete in the video marketplace. In order to 
compete with MVPDs and to remain viable alternatives for people 
without the resources to pay for MVPD service, must-carry rules were 
deemed necessary to ensure that broadcasters' unique signal would not 
deteriorate. The reality of that assertion is suspect. In the new 
DTV landscape, however, DTV' s multiple digital signals/services 
increase broadcasters' viability as a programming alternative; 
broadcasters now have the capabilities to offer multiple services and 
signals somewhat comparable to other MVPDs. Research shows (Ferguson 
and Perse, 1993) that despite the vast array of channels or services a 
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distributor offers, viewers form "channel repertoires" and watch only 
a small set of channels repeatedly. Broadcasters now have even more 
resources to offer viewers. 

The must-carry laws have been in existence now for almost a 
decade. They were established to protect local television content in 
the face of burgeoning competition. The analog environment may or may 
not have necessitated such a regulation. Nevertheless, Brown (2002) 
maintains that these rules "provide an excellent historical 
illustration of how content regulation may be justified under the 
guise of content-neutrality and economic livelihood" (p. 21). DTV now 
has entered the picture, and the government insists on transferring, 
in one way or another, the must-carry rules into DTV . 7 The FCC has 
tentatively concluded that "based on the existing record evidence, a 
dual carriage requirement appears to burden cable operators' First 
Amendment interests substantially more than is necessary to further 
the government's substantial interests" (First R&O, 2001, SI 3) . It is 
evident that if a digital must-carry rule fails to pass muster under 
the intermediate-scrutiny test, it surely will fail review under the 
more appropriate strict scrutiny test. 

Harris Aaron (2000) reveals the main problem with digital must- 
carry: "the . . . problem is symbolic of a larger issue facing the 

FCC, the Congress, and the judicial system in this country - the 
problem inherent in applying old laws to new technologies. This is a 
difficult dilemma that will undoubtedly persist as technological 
advances outrun legal adaptations" (Conclusion section, 1 2 - online) . 
Hence, as technology grows, the marketplace must learn to adapt to the 
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new opportunities that such advances present. Regulators should 
encourage - and allow - the market to address these changes 
voluntarily and independent of regulations. Already, major multiple 
cable system operators (MSOs) have engaged in voluntary carriage and 
retransmission consent agreements with broadcasters across the country 
(Halonen, 2002; LaFayette, 1999; Remarks of Michael S. Willner, 2001). 
If broadcasters develop programming that is valued by their respective 
communities and is inimitable by competitors, cable system operators 
will experience the consumer demand pulling broadcasters' unique 
program services onto the cable lineup. Donahue, Allen, and Larsen 
(2000) believe " [d] igital technology eliminates the need for the 
awkward and potentially unconstitutional relationship between cable 
and broadcasters" (p. 42) . 

In all, digital television broadcasting overflows with multiple 
technological possibilities. However, transferring old, ill- 
conceived, and inapplicable rules to DTV restricts those 
possibilities. It merely serves to revive old problems in light of a 
new technological and marketplace landscape. 
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Endnotes 



1 Cable systems with fewer than 12 channels were obligated to carry the 
signal of at least three television stations If the cable system with 
12 or fewer channels had less than 300 subscribers, it was exempt from 
the must-carry obligations. 

2 "Also called vertical blanking, the interval of time when the 
[television] scanning retraces from the bottom back to the top of the 
screen. During the vertical interval, the picture is blanked. The 
vertical interval includes sync pulses, and when used for broadcasts, 
often contains network information, and test and closed captioning 
signals." Adobe Technical Guides: Glossary of Digital Video Terms . 
Online . 

http : //www . adobe . com/ support /techguides /digi tal video /dv glossary/V. htm 
1_. Accessed November 12, 2001. 

3 Restrictions on alleged First Amendment freedoms may fall into either 
of two categories: content-neutral regulations or content-based 
regulations. Content-neutral regulations are unrelated to the content 
of what a speaker says. Content-based regulations restrict speech 
based on what the speaker says or does not say. Content-based 
regulations are unconstitutional and can only be sustained if they are 
narrowly tailored and serve a compelling government interest. 
"Restrictions on Fully-Protected Speech, Part II." CyberSpace Law 
Institute, Social Science Electronic Publishing . Online. 

http: //www. ssrn. com/update/lsn/cyberspace/csl lessons .html . Accessed 
November 12, 2001. 

4 This paper will show that this claim of television's value does, in 
fact, pertain to a speaker's content, thus requiring strict scrutiny 
under the First Amendment. 

5 Usable activated channels include activated channels that do not pose 

technical or safety hazards ("Report and Order in the Matter of 
Adoption of Rules needed to Implement Mandatory Television Broadcast 
Signal Carriage and Retransmission Consent Provisions of the Cable 
Television Consumer Protection and Competition Act of 1992." 58 FR 

17350 1 7). 

6 PSIP stands for "program and system information protocol. This is 

the standard protocol for transmission of relevant data tables, 
describing system information and event descriptions, contained within 
digital packets carried in the digital broadcast transport stream 
multiplex. System information allows navigation of, and access to, 
each of the channels within the transport stream, whereas event 
descriptions give the user content information for browsing and 
selecting. . . . PSIP allows the broadcaster to customize information 

to guide viewers to channel numbers they are familiar with" (R&O 
01/2001 5 49) . 
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7 The FCC has proposed seven alternatives all related to DTV . The 
Immediate Carriage Proposal requires full carriage, regardless of 
channel capacity constraints, of all of a station's signals. The 
System Upgrade Proposal requires cable systems to carry stations' 
signals as the system upgrades its infrastructure and as the stations 
start to transmit digital programming. The Phase-In Proposal requires 
cable systems to carry stations signals on a graduated basis. The 
Either-Or Proposal requires compromise between must-carry and 
retransmission consent for any number of the signals. The Equipment 
Penetration Proposal relies on the market area's equipment penetration 
rate to determine carriage. The Deferral Proposal defers signal 
carriage until a later date. The No Must Carry Proposal asserts that 
digital must-carry does not apply during the transition period. (R&O 
01/2001 S 41-50) . 
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Abstract 



This paper explores how the fair use doctrine, as an exception to the right of copyright 
owners, can apply in digital environment. For this purpose, this study examines how the 
courts have interpreted fair use exemption in the reverse engineering cases since the 
Copyright Act of 1976. This paper especially focuses on the question of what public 
policy motivations can be found in the court opinion in the cases involving fair use 
exception to the copyright holder’s right. The review of court decisions involving reverse 
engineering and the Digital Millennium Copyright Act’s anti-circumvention provision 
claims shows that fair use should be applied as a flexible mechanism for adapting 
copyright law to the digital environment. 



I. Introduction 



The rapid creation and expansion of the digital environment have presented new 

challenges to traditional legal conceptions of copyright. In the digital environment, the 

encoding of any type of expression in digital form preserves perfect quality in every 

subsequent copy, even when duplicated and distributed many times. Storing content in 

digital form, copyright owners imposed technological barriers in order to create an 

artificial scarcity that would prevent the otherwise unobstructed propagation of 

information and art . 1 For example, the improved quality of a movie in a digital format 

brings with it the risk that a virtually perfect copy can be readily made at the click of a 

computer control and instantly distributed to countless recipients throughout the world 

over the Internet. Media and entertainment industries perceive the Internet and digital 

technology in general as a threat to their exclusive right to distribute and make copies of 

the copyrighted works they own. Before releasing their copyrighted works onto the 

Internet, these companies insist on a legal framework that supports the technological 

2 

protection systems they have developed. 

On the other hand, educational institutions, consumer advocates, and information 
technology companies are concerned that the implementation of these technological 
protection systems may result in an imbalance between the protections afforded to 
copyright owners and society's access to information. They argue for a flexible legal 



'F. Lawrence Street & Mark P. Grant, Law Of The Internet, 586-589 (2001). 

2 For example, movie industry uses the Content Scramble System (“CSS”) as the technological protection 
system. CSS is an encryption scheme that employs an algorithm configured by a set of keys to encrypt a 
DVD (Digital Versatile Disk)’s content. 
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framework that encourages access to information fostered by the open infrastructure of 
the Internet. 3 ' 

The Digital Millennium Copyright Act of 1998 (“DMCA”) sought to balance 
these conflicting interests. Section 1201 of the DMCA, sometimes called the anti- 
circumvention provisions, prohibit the access and duplication of copyrighted works 
through circumvention of technological protections imposed by the copyright owner. 4 

At the heart of the debate over the interpretation of the DMCA is the survival of 
fair use as a defense against liability under the anti-circumvention provisions. The fair 
use doctrine is the attempt of the judiciary to balance copyright owner’s right and 
society’s interest in access to copyrighted work. Fair use, an exception to and limitation 
on copyright owner’s right, is a defense against copyright infringement. Section 
1201(c)(1) of DMCA explicitly states that “nothing in this section shall affect rights, 
remedies, limitations, or defenses to copyright infringement, including fair use.” 5 
However, the statute is criticized as ambiguous on the availability of the fair use defense 
for 1201 claims. Critics contend that the fair use is not an available defense for certain 
charges under the section 1201. 6 



3 For example, see generally Lawrence Lessig, The Future Of ideas: The Fate Of The Commons In 
A Connected World (2001) (arguing that open infrastructure functions as a kind of Freedom of 
Information Act of network regulation, and also criticizing movie industry’s overly-sensitive attempts to 
impose technological protection where there is no likelihood of piracy). 

4 To ‘circumvent a technological measure’ means to descramble a scrambled work, to decrypt an encrypted 
work, or otherwise to avoid, bypass, remove, deactivate, or impair a technological measure, without the 
authority of the copyright owner. 17 U.S.C. § 1201 (a)(3)(A) (2001). For instance, DeCSS is a 
circumvention technology that decrypts the DVD’s CSS protection. 

5 17 U.S.C. § 1201(c)(1) (2001). 

6 See. e.g. Jason Sheets, Article: Copyright Misused: The Impact of the DMCA Anti-circumvention 
Measures on Fair & Innovative Markets, 23 Hastings COMM.& Ent. L. J. 1, 6-7 (2000). See also Pamela 
Samuelson, Intellectual Property and the Digital Economy: Why the Anti-Circumvention Regulations Need 
to be Revised, 14 Berkeley Tech. L.J. 519, 524-36 (1999) 



The purpose of this paper is to examine how the fair use doctrine can apply in 
digital environment involving circumvention technologies. This study examines how the 
courts have interpreted the fair use exemption since the Copyright Act of 1976. This 
paper especially deals with the question of what public policy motivations the court 
considered in the cases involving fair use. This paper focuses on the fair use cases related 
to reverse engineering. 7 Reverse engineering uses the circumvention technologies to 
access to digital technological protection system. For instance, the case such as Universal 
City Studios, Inc. v. Reimerdes 8 departs from the fact that a Norwegian teenager reverse- 
engineered a licensed DVD player and culled from it the information necessary to 
decrypt CSS, which is a technological protection system the movie industry imposed. 

The DMCA recognizes reverse engineering as one of the exemptions from the 
anti-circumvention provisions. That means, the anti-circumvention provision allows the 
use of circumvention technology for reverse engineering when used to achieve inter- 
operability. 9 By reviewing the fair use cases involving reverse engineering, we can 
explore how the fair use of circumvention technologies would be applied under the 
DMCA’s anti-circumvention provisions. 

Literature Review 

The DMCA, like the fair use clause in the Copyright Act of 1976, has received 
substantial criticism for its ambiguities and has been accused of creating an unfair 

7 Reverse engineering is the process of starting with a finished product and working backwards to analyze 
how the product operates or how it was made. Fair use cases involving academia, research, or parody are 
not discussed in this paper. For reverse engineering, see infra discussion in part II B. 

8 1 1 1 F. Supp. 2d 294 (S.D.N.Y. 2000) [hereinafter Universal ]. 

9 It is important for the information technology industry to make products that are interoperable with 
industry standards. See infra part II B. 
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